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SYNOPSIS 

 
 

This thesis presents a sociological analysis of 14 cases of intrafamilial rape and sexual 

assault that took place in Victorian County Courts during 1995.  In doing so it 

demonstrates the nefarious link between dominant masculinist theoretical paradigms 

regarding intrafamilial sexual abuse and the legal response to this crime.  The thesis 

demonstrates the maleness of law and how it discriminates against women and 

children victims in sex abuse trials by silencing their experiences and eroding their 

ability for individual agency in such a process.  This research shows that the trial 

process has the ability to reflect the same structural inequalities and abuses of power 

the victim/survivor experiences in intrafamilial sexual abuse.  It does so because the 

law replicates the same structured male dominated social ethos located across the 

social stratum (in families and in society).  A literature review traces the evolution of 

theoretical discourse on intrafamilial sexual abuse to identify the domination of 

masculine thought in developing theoretical frameworks around ‘incest, and the 

disruption of this knowledge by feminist activism and scholarship.  A review of the 

literature on law reveals that the law in sex abuse trials is not impartial or objective in 

procedure and that it has absorbed into legal discourse the flawed psychosocial 

theories of pre-feminist scholarship.  

 

The theoretical literature and empirical evidence in this thesis demonstrate that a  

confluence of entrenched legal bias against women and children and the absorption 

into legal discourse of masculinist theories about intrafamilial rape produce a trial 

process that is trial by proclamation rather than investigation. Evidence of gender 

discrimination is found in legal practices from legal definitions, to legislation, trial 

process and sentencing.  Evidence from trial transcripts is used to argue that trials are 

infused with notions of women and children as liars and/or fantasisers. It will be shown 

that defence barristers develop narratives that attribute motives to victim/survivors as 

colluders seeking revenge or financial reward or as emotionally unstable individuals, 

thus delineating the trial process as a site where masculinist stereotypes about sex 

abuse victims are promulgated.  Mothers supporting their children faced a trial in 
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which mother-child collusion centred on motives of greed and revenge.  Defence 

barristers also developed a narrative of ‘means’ to suggest scenarios explaining how 

victim/survivors possessed the verbal knowledge they had to describe incidents of 

sexual abuse.  Such ‘lies’ were deemed possible as a result of, for example, proximity, 

literature and creativity.  

 

A victim’s statement goes through a process of filtration, modification, exclusion and 

sanitisation prior to it being presented in front of a jury as all the ‘facts’ of the case.  

From such a process the victim/survivor is left with a statement that resembles a legal 

script that must be adhered to in the courtroom.  Whilst victim/survivors have little 

scope for agency, defence barristers make use of evidentiary rulings that favour the 

accused and, with the assistance of excessive latitude afforded them in the cross 

examination of victim/survivors, use impression management, forced errors and 

evidentiary constraints imposed on victim/survivors to construct erroneous stories to 

counter the evidence of the victim/survivor and prosecution.  Judges have considerable 

agency in what they rule admissible or inadmissible and some demonstrate openly 

prejudicial attitudes about sexual abuse, further eroding judicial claims of neutrality 

and the law as a process of fact-finding.  Construction continues after conviction and 

the language of consent, concepts of minimal harm, mother blame and a vocabulary of 

excuses for the offender, reflect the literature and language of the dysfunctional family 

model.  Five of the 14 trials resulted ultimately in a conviction.  This thesis 

demonstrates the resistance of the judiciary to engage with contemporary feminist and 

other scholarships that have unveiled the reality and scope of intrafamilial sexual 

abuse.  This lack of engagement, or even recognition, continues to maintain a process 

of discrimination against women and children and, in doing so, harms them.  From 

such an analysis, it may be premature to cast aside concepts of gender discrimination 

and patriarchy in law. 
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A CHILD’S CREED  
 

 

 

 

 

It is in the eyes of children and animals that the state of our humanity is 

reflected.  Children are the only real future humans have – treat them with 

care, love them, nurture them, teach them well.  Humans must learn that 

when we demean or violate someone or something – we in turn demean 

and violate ourselves.  Children have a right to bodily, spiritual and 

emotional integrity. It is their right to live their lives to their fullest 

potential.  Anything less is a violation of them and a condemnation of our 

collective humanity. Our survival as a species, the survival of the one 

world we share – our desire for true peace and equality depend upon how 

we treat tomorrow in the today.  After all, childhood memories last a 

lifetime.  It is true that children can be influenced and can be shaped by 

their experiences, but they are not necessarily determined by them.  

 

Shannon Caroline Taylor.  
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INTRODUCTION 
 

 

Despite the impact of thirty years of second wave feminism and concomitant reforms 

in the area of sexual violence, and the accompanying greater public awareness 

generated by such activities, the entrenched resistance to fully recognising the extent to 

which women and children are sexually victimised, and to maintaining an adequate 

response,  continues.  It is still estimated that many victim survivors do not report their 

violation and a high majority do not reach court or result in conviction.1  

 

Feminist scholarship has articulated the very real backlash against feminism, 

particularly in the area of sexual violence.  Feminists, such as Faludi and Leidholdt and 

Raymond, articulated increasing evidence of public and academic negativity towards 

the concepts of feminism as well as towards the claims of feminist scholars concerning 

documented inequalities.2   In the late 1980s evidence for such a backlash could be 

found in works such as Hechler's  The Battle and the Backlash: the Child Sex Abuse 

War which essentially reported on  some legal, professional and parent groups who 

were concerned that the issue of child sexual abuse  had escalated to a moral hysteria. 

 

Feminist agitation for legal reform in the area of rape and sexual assault laws along 

with the exponential rise in child sex abuse prosecutions has created heated debates in 

which feminism and child abuse are aligned as coagents in creating social disharmony.  

Law reform has not removed the entrenched discrimination experienced by women and 

children as victims of male crimes. There have been modifications made to the 

corroboration warnings which are routinely given in sex assault trials. Legislative 

changes were enacted to provide a level of protection to victim/survivors from cross 

                                                 
1 Wightman, M. "In Limbo: Young Women, Sexual Assault and the Rest." National Conference on 
Sexual Assault and the Law. Melbourne: Project for Legal Action Against Sexual Assault, 1995, pp.251-
266; Scutt, J. "Law Reform and Child Sexual Abuse in Australia." in Hetherington, P. ed. Incest and the 
Community: Perspectives in Australia. Perth: University of Western Australia, 1991, pp.117-138. 
2 Hechler, D. The Battle and the Backlash: The Child Sexual Abuse War.  Massachusetts: Lexington 
Books, 1988; Leidholdt, D. & Raymond, eds. The Sexual Liberals and the Attack on Feminism.  New 
York: Pergamon Press, 1990; Faludi, S. Backlash: The Undeclared War Against Women. London: Catto 
& Windus, 1992. 
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examination by defence barristers about their previous sexual history. Furthermore, in 

the early 1990s the Victorian Government introduced mandatory reporting for child 

abuse, including sexual assault.  

 

It appears, however, that the law continues to negate the status of women and children 

as equal citizens.  Despite greater public awareness about sexual violence and 

consistently high levels of reported  sexual abuse, effectively few cases get to trial and 

few successful convictions are recorded.  For example Wightman reports for the 

Australian Capital Territory in 1993-4 that of 500 reported sexual assaults 'only 7 

made it to a jury trial in the Supreme Court, and all cases resulted in an acquittal. There 

wasn't a single conviction'.3   

 

The aim of this thesis is to go some way towards finding why a structural inequality 

persists regarding successful convictions where women or children allege intrafamilial 

rape and sexual assault   The focus is on a sociological analysis of the process of law 

during trials, rather than the process involved in leading up to court trials.  The specific 

area of sex abuse trials covered in this research is intrafamilial sexual abuse where the 

accused is a parent or step-parent.  Fourteen Victorian County Court Trials that 

occurred in 1995 are analysed to this effect.   

 

In western law criminal trials are adjudicated by a jury made up of members of the 

public.  A jury are informed that it is they who are the triers of fact.  It is they who 

must decide the case on the evidence presented to them.   Legal rhetoric directed at 

jury members suggests that they will be given all the facts of a case that would help 

them to adjudicate on the guilt or innocent of the accused.   However, in truth juries 

decide a case on evidence that has been carefully selected for them to hear or see.  This 

thesis will demonstrate that very often evidence of fact is turned into evidence of law 

and is therefore deemed inadmissible.  

 

 

                                                 
3 Wightman, op.cit. pp.256-7. See also Bargen, J. & Fishwick, E. Sexual Assault Law Reform: A 
National Perspective. Canberra: Office of the Status of Women, 1995, ch.3; Heenan, M. & McKelvie, 
H. The Crimes (Rape) Act 1991: An Evaluation Report. Victoria: Department of Justice, 1997, sections 
1.1, 1.2, 1.3, 1.4;  D'Arcy, M. (ed) Speaking The Unspeakable. Melbourne: CASA House, 1999.  
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A major contention of this thesis is that the legal system, in the personhood of judges 

and barristers, reinforces the power of men as fathers/perpetrators and at times they 

can represent symbolically the selfsame characteristics of accused fathers.  This is 

achieved through the maintenance of an entrenched legal mindset that actively 

discriminates against women and children in sex abuse trials.  This restricts the 

evidence of victim/survivors so as to silence them, weigh down their evidence with 

rules of precedent, such as the corroboration warning to lessen their credibility in front 

of a jury; attack their character and decontextualise behaviour most often developed as 

a reaction, or coping mechanism, directly linked to the trauma of the abuse; and 

replace the language of their experience with a language of complicity that situates the 

victim/survivor as culpable to varying degrees.  Intentionally or not, the judiciary 

reflect many of the features that intrafamilial sexual abuse victims encounter in the 

accused. In these ways, the legal construction of victim/survivors can reflect and can 

reinforce the power of the perpetrator against the victim. 

 

This thesis will demonstrate firstly how law has absorbed dominant masculinist 

psychosocial theories of sexual abuse, such as the 'dysfunctional family' model, into a 

legal discourse that maintains and reinforces patriarchal imperatives about women and 

children and sexual abuse.  The language used by judges and lawyers reflects male 

dominant literature on sexual abuse.  Legal processes from pretrial arguments to the 

actual trial, and possible sentence and appeal, highlight how pervasive masculinist 

perspectives of intrafamilial sexual abuse expressed in theoretical literature and social 

discourse, are firmly entrenched in legal discourse. 

 

The trial analysis will also reveal the false construction of victim/survivors and the 

ease with which this is accomplished though a legal process that disenfranchises 

women and children from individual agency, while advantaging those accused of 

sexual crimes.  Women and children are provided with the opportunity to give only 

fragmented and incomplete testimony about their experiences. 

 

Finally this thesis will demonstrate that sexual abuse trials uphold traditional 

patriarchal views of the family in which men have a degree of ownership over their 

wives and children, and that 'incest' is consistently viewed as a charge easily made by 

errant daughters and vengeful wives.  And, if a jury conviction is obtained, 'incest' is 
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equated as a form of family dysfunction created by marital or other stressors rather 

than as a systematic form of male violence inflicted by men within the family unit.  

The thesis argues therefore that we are not in a position to discard the notion of 

patriarchy as a conceptual tool. 

 

The general methodological stance and the methods used to find and analyse fourteen 

trial transcripts from the Victorian County Court in Australia during 1995 are set out in 

Chapter One.  Chapter Two, ‘Intrafamilial Sexual Abuse in Theory’, critically reviews 

literature on intrafamilial sexual abuse. The dominant theoretical theme in non-

feminist literature presents two diametrically opposed themes.  The first is that children 

and young women lie about sexual abuse.  The second conceptual theme  accepts that 

sexual abuse has occurred but locates victims as culpable to varying degrees for their 

own abuse, whilst minimising the notion of harm.  Parallel with these latter themes is 

the notion of mother blaming – the practice of making women accountable for their 

husband’s sexual violation of their children.   Feminist critiques revealed logical and 

empirical flaws in such theories.  Analysing the legal response to intrafamilial sexual 

abuse in modern law, with particular emphasis on feminist scholarship in this area, 

forms the basis of Chapter Three, ‘Feminist Legal Scholarship: Intruders on Gendered 

Lore.’ 

 

Chapter Four, ‘The Trials’, provides a summary overview of the fourteen trials used in 

this thesis, the aim being to enable the reader to locate the contexts of each trial and to 

obtain a simplified overview of the social factors and structural similarities regarding 

the sexual abuse.   ‘Acting in Court Dramas’, the fifth chapter, draws on Goffman’s 

notion of dramaturgy in order to highlight how much judicial rhetoric explicitly locates 

trials as a form of drama and theatre.  The legal purpose of such theatre is to transmute 

the evidence of the victim/survivor into a narrative from which the jury are to judge, as 

though it were a performance. The use of specific language, and judicial directions to 

juries, promotes the concept of a legal trial as a subjective drama rather than a process 

of neutral investigation and fact-finding.  This chapter serves as an introductory 

overview to the subsequent four chapters, each of which deals specifically with the 

transcript data collected from the fourteen analysed cases. 
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In Chapter Six, ‘The Agency of Judges’, the evidentiary rulings that occurred in pre-

trial arguments, are detailed.  The  advantage these rulings give the defence case, to the 

detriment of the prosecution case, is made apparent.  Such an analysis identifies the 

scope for judicial agency and subjectivity to masquerade as legal process and 

objectivity.  Judicial claims of legal neutrality, objectivity and a commitment to a 

process of fact-finding are found to be unsustainable.  Chapters Seven, ‘Stock Stories 

and the Construction of the Victim/Survivor’, and Eight, ‘Constructing Stock Stories 

About Mothers’, concentrate on an in-depth analysis of the legal construction of 

victim/survivors and their mothers, respectively, by defence barristers.  Stock stories 

that depict women and children around dominant, negative masculinist stereotypes 

about women and children are used with precision by defence barristers.  The themes 

of the ‘bad’ or ‘mad’ daughter and, where applicable, the mother, are the basis upon 

which defence barristers build their narrative.  Chapter Nine, ‘Forced Errors’, brings 

into focus the use of prior inconsistent statements as a means of creating what this 

researcher has termed ‘forced errors’, which are used by defence barristers to 

undermine the credibility of the victim/survivor.  These errors in evidence are most 

often used by defence barristers to amplify minor inconsistencies that are designed to 

have a cumulative effect on the jury.  

 

The process of sentencing and appeal in those cases resulting in a successful jury 

conviction are examined in Chapter Ten, “Construction After Conviction’.  The aim of 

this chapter is to demonstrate how at the level of sentencing the defence are able to 

continue with a destructive narrative that negates harm to the victim/survivor, and 

expunges culpability from the offender onto the mother or external factors.    

 

Finally, Chapter Eleven, the ‘Conclusion’, draws together the findings from the 

literature and the trials to demonstrate the persistence of non-feminist theoretical 

concepts about intrafamilial sexual abuse in the legal process and legal discourse.  The 

entrenched resistance to feminist scholarship in legal and other professional discourses 

suggests a need for continued socio-political action to replace the flawed psychosocial 

theories embedded in modern law. 
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CHAPTER   

1 

 

RESEARCHING  INTRAFAMILIAL SEXUAL 

ABUSE: THEORETICAL AND TRIAL DATA 

 
 

The aim of this chapter is to articulate the methodological approach taken in this thesis, 

and the methods by which the data was collected and analysed. The use of a specific 

terminology in relation to intrafamilial sexual abuse is also discussed in this chapter 

which is organised under four sections:  

Feminist Epistemology;  

   Contemporary Meaning and the Application of ‘Patriarchy’; 

   A Note on Terminology; and, 

   Research Method. 

This thesis, as stated, sets out to identify and demonstrate the patriarchal processes that 

underpin the legal response to sexual violence against women and children.  It involves 

a qualitative analysis of trial transcripts and allows categories to emerge from the data 

rather than from preconceived theoretical or empirical frameworks.  Nonetheless 

personal experience and academic reading have, of course, molded the approach to 

knowledge and articulated themes and categories reflected upon in this thesis.    

 

Feminist Epistemology 
Feminist critique has long been seen as a process of challenging socially constructed 

knowledges.  The discourse on ‘incest’ is no exception.  ‘Incest’ (intrafamilial rape), as 

a body of knowledge, has been monopolised as the domain of men and masculinist 
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knowledges in medicine, psychology, social theory and law.   Connell argues that the 

construction of knowledge around sexuality has been monopolised by the male in 

order to secure a structural domination over women.1    

 

Feminist theory begins with its criticism of the male point of view by criticising the 

posture that has been taken as the stance of the ‘knower’ in western political thought.  

The male point of view has forced itself upon the world as the only way of knowing.2  

In a male supremacist society, sociological and psychological research has seen the 

experiences of men treated as though they are the experiences of the human race.   For 

example, in research, men have traditionally set the standards, decided what is 

significant and appropriate to research, and what is appropriate knowledge to pass on, 

or reject.3  Concomitantly, the world and social phenomena have been described and 

named through a process of patriarchal nomenclature.  Women’s experiences, 

especially in the area of sexuality, have been dominated by male knowledge and male 

language.4   That the basis of gender inequality is related to the oppression of women, 

who men have classed as a negative category of analysis, the power of producing 

knowledge that oppresses one gender and enhances the other, identifies the site of male 

dominance and its vested interest in maintaining that status quo.    Feminist research 

can help change the world as well as describe it, and it comes in many forms.  

“Feminist research”, according to Neuman “is conducted by people, almost all of them 

women, who hold a feminist self-identity and consciously use a feminist perspective.”5  

Feminist methodology is generally concerned with giving a voice to women and 

redressing the imbalance created by decades (and more) of androcentric research. A 

powerful tool of feminist epistemology has been its refusal to assume away personal 

                                                 
1 Connell, R. Gender and Power. Cambridge: Polity Press, 1987, p.183. 
2 See for example: MacKinnon, C. Feminism Unmodified.  Cambridge, MA: Harvard University Press, 
1987, p.50; Lerner, G. The Creation of Patriarchy.  New York: Paladin, 1986; Lerner, G. The Creation 
of Feminist Consciousness.  New York: Oxford University Press, 1993, see especially chs. 10 & 11; 
Anderson, B. & Zinsser, J. A History of Their Own. v. I & II, London: Penguin, 1988;  Lugones, M. & 
Spelman, E. “Have We Got A Theory For You! Feminist Theory, Cultural Imperialism and the Demand 
for “The Women’s Voice”.” in Kourangy, J. Sterba, J. & Tong, R. eds. Feminist Philosophies.  New 
Jersey: Prentice Hall, 1992; French, M. Beyond Power: On Women, Men and Morals.  Great Britain: 
Abacus, 1988, see especially chs. 1-4; Miles, R. The Women’s History of the World.  London: Paladin 
Grafton, 1989. 
3 Spender, D. Invisible Women: The Schooling Scandal. London: Writers and Readers, 1982. 
4 Spender, D. Man made Language. 2nd ed. New York: Routledge & Kegan, 1982.      
5 Neuman, W. Social Research Methods. 3rd ed. New York: Allyn & Bacon, 1997, p.80. 
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experience or subject position and the politics that are necessarily connected to 

women’s experiences.6 

 

Standpoint theory and radical feminism provide useful heuristic devices for the 

approach to data taken in this thesis.  Standpoint theory is socially situated and 

elucidates the social relations between men and women as one of oppressor and 

oppressed.7  Standpoint theory looks at and examines the world from the standpoint 

and experience8 of women to create a knowledge basis which seeks to challenge and 

change dominant malestream knowledges. It provides a basis to generate critical 

enquiry that brings forth critical questions that challenge knowledge produced by a 

dominant group.9  Both standpoint theory and radical feminism are considered 

consciousness raising, and while they both resist notions of universality of a single 

identity of woman, and transhistorical truths, they do seek to identify shared 

characteristics about women’s oppression which lead women to a subject position.10 A 

radical feminist framework is based upon radical social constructionism.11  Radical 

feminist theory suggests that the most significant factor in the construction of sexuality 

is the unequal power relationships between women and men.  MacKinnon believes that  

‘radical feminism is feminism’ 12 (emphasis added). 

 

Canadian sociologist Dorothy Smith believes that women’s experiences are the 

‘grounds’ of feminist knowledge.  She argues that such knowledge should change the 

discipline of sociology because the multitude of women’s experiences provides a 

                                                 
6 Griffiths, M. Feminisms and the Self: The Web of Identity.  London: Routledge, 1995, p.56. 
7 See for example: Harding, S. “Rethinking Standpoint Epistemology: What is “Strong Objectivity”, in 
Alcoff, L. & Potter, E. eds. Feminist Epistemologies.  New York: Routledge, 1993, ch.3; Harding, S. 
The Science Question in Feminism.  London: Cornell University Press, 1986;  Grant, J. Fundamental 
Feminism.  New York: Routledge, 1993; Reinharz, S. Feminist Methods in Social Research. New York: 
Oxford University Press, 1992; Acker, J., Barry, K. & Esseveld, J. “Objectivity and Truth: Problems in 
Doing Feminist Research” in Fonow, M. & Cook, J. eds. Beyond Methodology: Feminist Scholarship as 
Lived Research.  Bloomington: Indiana University Press, 1991. 
8 Kelly, L.  “Journeying in reverse: possibilities and problems in feminist research on sexual violence.” 
in Gelsthorpe, L. & Morris, A. eds. Feminist Perspectives in Criminology. Buckingham, U.K.: Open 
University Press, 1990, pp.107-114. 
9 Harding (1993) op.cit. p.56. 
10 Walby, S. Theorizing Patriarchy.  Oxford: Basil Blackwell, 1990, pp.16-18.  See also Hughes, K. 
How Do You Know?  St. Albans: Victorian University of Technology, 1994.   Note: Although race, class 
and ethnicity obviously make it difficult to generalise on women’s experience, this thesis attempts to 
articulate a specific aspect of that experience. 
11 MacKinnon, C. Towards a Feminist Theory of State. Cambridge: Harvard University Press, 1989. 
12 MacKinnon, C. “Feminism, Marxism, Method and the State:Toward Feminist Jurisprudence.” Signs: 
Journal of Women in Culture and Society.  v.8, no.4, 1983, pp.635-658, p. 639. 
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starting point for critical enquiry, and for questions about not only women but also 

men, and the social relations in which we live.13  Subjective experience is a starting 

point to feminist critical enquiry, but it is also vital to clarify those structured situations 

and processes that gag and muffle such subjective experiences.14 As Fox argues ‘we 

must specify the structures, processes and specific sets of social relations that produce 

and reproduce gender inequality.’15  Walby believes that radical feminist research has 

contributed to a ‘social structural analysis of male violence against women as a 

gendered phenomenon in a way no other perspective succeeds in doing.’16  Moreover, 

such an analysis has provided a detailed and integrated account of how women have 

responded to the various forms of male violence, the forms of violence used by men 

against women, and the lack of action by the state.17   What I wish to do in this thesis 

is to analyse the dominant legal narratives to expose the gaps and the silences, and to 

critically take apart the legal system and processes which construct them. 

 

A focus on structure is seen as unfashionable in some quarters.  Some feminist scholars 

have been influenced by Foucault’s post-structuralist and post-modern concepts of 

power and knowledge, as a means of examining sexual violence.18 McNay and others  

have identified major flaws in Foucault’s work that reduce its applicability to feminist 

analyses of gender violence.  Two major tensions in  Foucault’s work cited by feminist 

scholars have been the male-centred, androcentric perspectives articulated through his 

work and his avoidance of any examination of power and gender.19  By ignoring 

gender relations, especially any concept of gender inequality and in particular the 

                                                 
13 Smith cited in Harding (1993) op.cit. p.55. 
14 MacKinnon, (1987) op.cit.; Harding (1993) op.cit.; Grant,  (1993) op.cit. 
15 Fox, B. “Conceptualizing Patriarchy.” Canadian Review of Sociology and Anthropology.  v.25, no.2, 
1988, pp.163-82, p.165. 
16 Walby, S. Theorizing Patriarchy.  Oxford: Basil Blackwell, 1990, (a) p.142. 
17 ibid. 
18 See for example Smart, C. Feminism and the Power of the Law.  London: Routledge, 1989.  In this 
work Smart is critical of radical feminists like Catharine MacKinnon for taking an approach that Smart 
considers had failed to produce any real benefits with regard to gender bias in law.  I do not agree with 
Smart’s criticisms because I think the philosophy and theoretical framework underpinning her 
arguments are flawed and are disconnected from an understanding of women’s experiences of sexual 
violence and the legal response to them.  See also Bell,V. Interrogating Incest: Feminism, Foucault and 
the Law. London: Routledge, 1993. 
19 See for example McNay, L. Foucault and Feminism: Power, Gender and the Self. Cambridge: Polity 
Press, 1992;  Ramazanoglu, C. ed. Up Against Foucault: Explorations of Some Tensions Between 
Foucault and Feminism.  New York: Routledge, 1993. See especially chapters in this book by 
MacCannell, D. & Flower- MacCannell, J.  “Violence, Power and Pleasure.” pp.203-238; Grimshaw, J. 
“Practices of Freedom.” pp.51-72; McNeil, M. “Dancing with Foucault: Feminism and 
Power/Knowledge.” pp.147-178.  
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abuses of power by men over women, Foucault ignored a central critique of power and 

knowledge.  Foucault also argued that power was free of force, and further that power 

was neutral.20  

 

Such a perspective removes any need to critique the location of power as being 

predominantly with males, and the majority of recipients that suffer under such power 

are women.  Radical feminist theory suggests that the most significant factor in the 

construction of sexuality is the unequal power relationships between women and 

men.21 Giddens is critical of Foucault’s notion of power because of its 

disconnectedness to gender saying: “What Foucault terms power – that ‘power’ which 

mysteriously does things of its own volition – was in some fundamental respects 

gender power.”22  As Nancy Hartsock asserts, Foucault’s model of power does not and 

cannot capture the domination of women by men that feminist work addresses and 

reveals.23  Signaling his conspicuous avoidance of gender power imbalance  even 

further, Foucault advocated for the decriminalisation of rape, child sex abuse and all 

other forms of sexual violation.24   

 

A feature of some postmodern work is to analyse social problems without taking into 

account gender relations, and this can result in reducing women’s experiences to a 

relativist, subject position, therefore negating further the voices and experiences of 

individuals and groups that are oppressed and marginalised.25  An analysis of sexual 

violence and the legal response that rendered gender invisible would, in my opinion, 

impoverish this research.  As Thompson argues, the absence of any identifiable 

structure of domination in postmodernism means that there is no identifiable common 

thread to connect male violence as a global and gender specific crime against 

women.26  MacKinnon has recognised and criticised the tendency of some feminist 

                                                 
20 MacCannell & Flower MacCannell op.cit. pp.203-205. 
21 See for example MacKinnon, 1983 op.cit.; MacKinnon, C. Towards A Feminist Theory of State.  
Cambridge: Harvard University Press, 1989;  Jeffreys, S. Anticlimax: A Feminist Perspective on the 
Sexual Revolution.  London: Women’s Press, 1990. 
22 Giddens, A. The Transformation of Intimacy: Sexuality, Love and Eroticism in Modern Societies. 
Cambridge: Polity Press, 1992, p. 171. 
23 Hartsock, cited in Bell, op. cit. p.39.   
24 See Bell, op.cit.; McNay, op.cit.;  MacConnell, op. cit.  
25 Duncan, S. “Disrupting the Surface of Order and Innocence: Towards a Theory of Sexuality and the 
Law.” Feminist Legal Studies. v. II, no. 1, 1994, pp. 3-28. 
26 Thompson, D. “The Self-Contradiction of “Post-Modernist” Feminism.”  in Bell, D. & Klein, R. eds. 
Radically Speaking: Feminism Reclaimed.  Melbourne: Spinifex, 1996, p.325. 



11 

academic research that is disconnected from a grounded knowledge of women’s lives 

and instead examines women’s lives in a way that turns them into a subspecialty or 

theoretical concept.27 Because postmodern approaches sometimes dispense with 

notions of structure, and centre around notions of relativism and subjective reality, 

they can be apolitical and disconnected from social structures and the power that 

creates and maintains these structures.  

 

This thesis examines the legal construction of complainants in intrafamilial sexual 

abuse trials with particular emphasis on the ways in which women and children are 

silenced, and their experiences edited, filtered and modified through a gendered 

conduit.  The concept of no ‘truth’, only individual and subjective experience, that one 

finds in some postmodern writings, disempowers victim/survivors of sexual abuse, 

because it renders void the commonalties of intrafamilial abuse as a systemic form of 

male violence.  What happens to women and children can be seen as social accidents 

rather than entrenched structures of patriarchy.28  The postmodern approach is 

ambivalent in its effects.  While it puts a lot of weight on difference and other voices, it 

can weaken common voices by rejecting a common structural theory.  A contention of 

this author is that in trials involving sexual allegations, the victim’s identity and 

experience is reconstituted through a particular vernacular and hegemonic framework 

of reference that is male constructed, male dominated and male controlled.  The 

victim/survivor’s boundaries as a person are set within a legally defined parameter that 

supports a male view of women, of children and of sexual crimes.  Through such a 

process her identity is abrogated, distorted and destroyed as it is reconstituted through 

a process that reflects institutionalised male dominance.  As a consequence, an 

                                                 
27 MacKinnon, 1987 op.cit. p.216.  MacKinnon argues that those feminists who have worked ‘hands on’ 
with violence against women demonstrate a more ‘nuanced’ and ‘systemic conceptual understanding’ 
than some academic feminists.  By this she is referring to feminist writing that is disconnected from a 
grounded knowledge of women’s lives, instead, being developed through what she calls the ‘abstract 
refuges of academia...{with its} tendency to turn women into a field or an idea or a subspecialty, an 
artifact of one theoretical approach or another.’ p.216. 
28 See for example Armstrong, L. “The Great Incest Hijack.” in Bell & Klein, op.cit. pp.87-91;  
Kitzinger, C. “Therapy and How it Undermines the Practice of Radical Feminism.” in Bell & Klein, 
op.cit. pp.92-101;  Scuttt, J. “The Personal is Political.” in Bell & Klein, op.cit. pp.102-110; Hoff, J. 
“The Pernicious Effects of Poststructuralism.” in Bell & Klein, op.cit. pp.393-412; Brodbribb, S. 
“Nothing Mat(t)ers.” in Bell & Klein, op.cit. pp.297-310;  Waters, K. “(Re)Turning to the Modern: 
Radical Feminism and the Post-modern Turn.”  in Bell & Klein, op.cit. pp. 280-96; Milhailovich, K. 
“Post-modernism and its ‘Contribution’ to Ending Violence Against Women.” in Bell & Klein, op.cit. 
pp. 339-45. 
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examination of the structural response to victim/survivors of sexual crimes is a valid 

and significant area of feminist analysis.     

 

Feminist standpoint theory and radical feminism allow for an emancipatory dialectic 

epistemology that has intrinsic value in contributing to feminist knowledge.  The 

research could be considered ‘political’ in Becker’s terms, as it challenges and calls 

into question the legitimacy of an existing system, and, at the same time, questions the 

claims or judgements of credibility.29  It can therefore leave itself open to charges of 

bias.  Becker, however, believes that researchers can refute claims of bias by making 

clear the limits of what the study is and marking the boundaries in which the research 

can be applied. 

 

Feminist research has provided a rationale for a recognition of commonalties and 

structure through feminist epistemology; and radical and standpoint feminism in 

particular have contributed to feminist theory and knowledge in the area of gendered 

crimes against females, especially sexual violence.  Radical and standpoint feminist 

epistemology have revealed the structural and contextual patterns of women’s 

experiences both in the personal and public realm. The focus of this research was not 

on the personal reported experiences of victim/survivors, but on the recorded trial 

process which victim/survivors endured.  While interviews with victim/survivors are 

valuable, such an approach is often open to criticisms of subjectivity and interpretation 

by both interviewer and interviewees. This research  has focussed on analysing and 

identifying the legal response to women’s and children’s experiences of sexual 

violence in the public realm of a legal trial.  The value of such an approach lies in the 

ability to examine a series of recorded events in order to critically analyse and reveal 

patterns in structure and process.  

 

The feminist philosophy underpinning the approach to this research draws positively 

from radical and standpoint feminism because of its valuable and relevant contribution 

to the scholarship on sexual violence.  The notion of legal narratives is another area of 

feminist scholarship applied to the analysis of this research.  While feminist 

scholarship on legal narrative in trials concerning sex crimes has been influenced 

                                                 
29 Becker, H. Sociological Work: Method and Substance.  Chicago: Penguin Press, 1970, see ch. 8. 
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broadly by postmodern scholarship on deconstructing stories, I am using the concept of 

legal narrative development in a specific way.  I am applying the concept to my critical 

analysis of a legal construction of victims of sexual abuse, and locating my own 

concept of narrative construction within a framework of male domination that is 

patriarchal in foundation, and has continued to evolve and remains entrenched in legal 

and social discourse.  Catharine MacKinnon has raised relevant criticisms of the 

contemporary focus on legal narrative, especially the tendency for some to view legal 

storytelling as being composed of equal narrators, and therefore reducing legal stories 

to simply differing versions of individual experiences.30  This researcher recognises 

the concept of male dominance in legal and social discourse.  My reference to the legal 

construction of ‘narratives’ in this thesis signifies the dominant, autocractic position of 

men as social theorists, judges, lawyers and fathers, and their ability and authority to 

subsume the female experience and voice and replace it with negative and 

stereotypical narratives.  

 

Contemporary Meaning and the Application of ‘Patriarchy’  

In this thesis the term ‘patriarchy’ and ‘male dominance’ are used specifically as a 

means of identifying the structure and relationship between dominant hegemonies in 

psychomedical-psychosocial theory and the law and its application in intrafamilial rape 

trials, and in the phenomena of sexual abuse within a family environment.  Following 

Fox and Walby’s theoretical framework, the term ‘patriarchy’ is conceptualised as 

both a social structure and gendered subjectivity/ideology, with both a public and 

private dimension, when explaining the oppression of women and children.31  

Similarly the term ‘male dominance’ reflects a feminist understanding that the 

dominant culture in the western world is patriarchal and hierarchical.32   

 

Walby’s conceptualisation of patriarchy contains six component structures that give 

the concept more flexibility, and therefore more meaningful application in feminist 

                                                 
30 MacKinnon, C. “Law’s Stories as Reality.”  in Brooks, P. & Gewirtz, P. eds. Law’s Stories: Narrative 
and Rhetoric in the Law. New Haven: Yale University Press, 1996, pp.232-237.  The criticisms raised 
by MacKinnon are also discussed in Chapter 3 in the area of feminist scholarship and legal narrative. 
31 Fox, op.cit.; Walby, 1990 (a) op.cit.; Walby, S.  “From Private to Public Patriarchy.” Women’s Studies 
International Forum. v.13, no. 1-2, 1990, (b) pp. 91-104. 
32 See for example MacKinnon, C. Towards A Feminist Theory of State.  Cambridge: Harvard 
University Press, 1989;  Jeffreys, S. Anticlimax: A Feminist Perspective on the Sexual Revolution.  
London: Women’s Press, 1990. 
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discourses.  Two of these six conceptual components relate to male violence and 

sexuality.33  Walby’s conceptualisation of patriarchy into component categories avoids 

reducing patriarchy to a universalistic and ahistorical definition.  It is a vital 

framework for capturing the interconnectedness, depth and pervasiveness of women’s 

different experiences of subordination.  The concept of patriarchy has theoretical 

relevance as an analytical tool to examine different forms of gender inequality across 

diverse cultural and class groups.  It is particularly viable for looking at the law due to 

the significance of legal adherence to precedents made in times when gendered 

structures of discrimination were even more prominent. 

 

The starting point for this research is recognition of the reality and prevalence of 

intrafamilial sexual abuse and the body of feminist work that has articulated this area 

of gendered crime.  The legal system is recognised as a locus of male social control 

that continues to respond to sexual crimes committed against children and young 

adults within the family unit in a way that negates their experiences.  Gittins believes 

that patriarchal philosophy  has provided an historical rationale, both past and present, 

for an unequal treatment of women and female children in cases of adultery, rape and 

intrafamilial sexual abuse.34  The essence of patriarchy is found in sexual relations 

which provides power, dominance, ownership and authority for men over women and 

children, particularly within the family unit35. Turner uses the term ‘patrism’ to 

identify the patriarchal  power inherent in medicine and society, and particularly 

dominance within the home.36  He refers to ‘patrism’ as a cultural hegemony based on 

prejudicial beliefs and practices of men towards women, and contends that it is marked 

by a continual inequality between the sexes which is legitimised through the norms of 

law, politics and religion.  Interestingly, Turner suggests that the growing influence of 

feminist practice on social structures also creates a defensive form of patrism which 

can become overtly more conflictual and acrimonious.37   

 

                                                 
33 Walby, (1990) (b) pp.92-93.   Walby  insists that the elimination of any one patriarchal component or 
structure does not lead to the demise of the system of patriarchy as a whole. 
34 Gittins, D. The Family in Question. 2nd ed. London: Macmillan, 1993, pp.51-53; See also Bohn, C. 
“Dominion to Rule.” Christianity, Patriarchy and Abuse: A feminist critique. Ohio: Pilgrim Press, 1989, 
ch.7, pp.105-115. 
35 ibid.  
36 Turner, B. Medical Power and Social Knowledge. Sage: London, 1987, pp.97-98. 
37 ibid. 
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Radical feminism has engaged fully with sexual violence against women and children, 

and feminist standpoint theory provides a theoretical framework from which to 

develop a feminist scholarship that continues to challenge masculinist theory and male 

dominance.  In doing so, it promotes change that can and does emancipate women and 

children from oppressive silences and renders their experiences visible to society. As 

MacKinnon elucidates so poignantly, ‘(s)ometimes it seemed as though the more 

invisible the woman, the deeper the truth she possessed.’38  

 

A Note on Terminology 
Dale Spender argues that men have been in charge of the language used to define and 

to understand male and female sexuality.   The power of defining knowledge and 

creating the language framework with regards to female sexuality allows men to define 

sexual acts and the female experience of them through a wholly male conduit.39  The 

term ‘incest’ continues to be used by social theorists, professionals and the public to 

describe the rape and sexual assault of a child or young adult by a family member or 

relative.   

 

This term is wholly rejected by the author and is rejected in this thesis on the basis that 

the term reflects patriarchal language, and thus encapsulates an understanding of 

intrafamilial rape within a patriarchal framework that hinders recognition of such a 

crime.40  Further, it imposes misplaced stigma and shame on victim/survivors as a 

means of silencing them and apportioning undeserved blame, and is thus an 

inappropriate word for describing sexual violation within a family unit.41   An 

etymological dictionary describes incest as meaning one who is unchaste, impure, 

soiled and who partakes in sexual intercourse with near kin.42  As a term applied to the 

forceful/coercive violation of a non-consenting person, usually female, by a parent or 

relative that is most often male, the word ‘incest’ as explicitly defined in etymological 

dictionaries, is grossly inaccurate and inappropriate.  The term ‘incest’ is heavily 

                                                 
38 MacKinnon, op.cit. p.216. 
39 Spender, op.cit.  see ch.6. 
40 Taylor, S.C. “A Rose By Any Other Word Does Not Necessarily Make It Merely Another Rose.” In 
Mills, A. & Smith, J. (eds)  Utter Silence: Voicing the Unspeakable. New York: Peter Lang, 2001, pp. 
211-228. 
41 Taylor, S. C. “Betrayal of the Innocents.”  Women Against Violence.  Issue 3, 1997, pp.31-37. 
42 Onions, C.T. ed. The Oxford Dictionary of English Etymology.  London: Oxford University Press, 
1966, p.468. 
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imbued with connotations of mutuality and consent between victim and perpetrator, 

and the sexual violation of children or young adults should not attract a term that 

imputes equal blame and shame upon those who are victims and therefore are  

innocent of any wrongdoing.43 

 

Because the term ‘incest’ implies consent, it provides a means of shifting the focus 

from the offender onto the perceived bizarre behaviour of the child or young adult who 

has allowed a sexual relationship to develop and exist.  The term obliterates the 

gendered nature of the crime, its sociopolitical underpinnings as a form of systemic 

male violence against women and children, and most of all, obfuscates the reality of 

what is actually happening to the child/adult victim.  Use of the term ‘incest’ is part of 

a patriarchal language of complicity rather than language that denotes the violation of a 

person who is most often female by a person who is most often male.  

 

The maintenance of the term ‘incest’ acculturalises  reference to an illicit and shameful 

phenomenon among ‘weird’ or ‘dysfunctional families’, thereby concealing such a 

crime as a product of male domination.  Those who have experienced intrafamilial 

sexual abuse have a right to name their experience, and to have the language that they 

use to describe these experiences respected and understood.  Many survivors of such 

abuse use words such as ‘rape’, ‘abuse’, ‘assault’ and other words when describing or 

referring to their experiences.44  In addition, the term ‘incest’ can often silence the 

victim/survivor because of the burden of stigma that comes when they are obliged to 

use the word ‘incest’ to identify themselves as having been raped or sexually assaulted 

by their father/stepfather or other relative.45   Terms such as intrafamilial abuse, 

intrafamilial rape or father-daughter rape, where appropriate, are used to describe the 

crime of sexual assault and rape of children and young adults by their father/stepfather 

in this thesis.  The term ‘incest’ is used only when it relates directly to a quote or to 

identify its usage in legal discourse and social theory.  Following Kaspiew, I refer to 

                                                 
43 Taylor, op.cit. 1997 & 2001. See also Ward, E. Father-Daughter Rape.  London: The Women’s Press, 
1984; Jeffreys, S. “The Sexual Abuse of Children in the Home.” in Friedman, S. & Sarah, E. eds. On the 
Problem of Men. London: The Women’s Press, 1982, pp.56-66; Brownmiller. S. Against Our Will.  
London: Penguin, 1975.  All of these authors contend that the term ‘incest’ is grossly inaccurate and 
should be called ‘rape’ and ‘sexual abuse’ to more accurately describe what is actually occurring.   
44 In  police statements by  victim/survivors that were accessed by the researcher for this thesis, terms 
such as ‘rape’, ‘abuse’, ‘assault’ and other terminology reflecting the coercive nature of the perpetrator’s 
behaviour were used by victim/survivors.  
45 Taylor, S. C. op.cit. 2001. 
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the child and adult witnesses in the trials in this thesis as victim/survivors, regardless 

of whether or not the accused was convicted.  Such an action is intended to extend 

respect to the reality of the lives of these individuals rather than the legally constructed 

reality within the trials.46 

 

The feminine pronoun is used in relation to victim/survivors throughout this research 

in recognition of the fact that the vast majority of victim/survivors are female. 47   The 

masculine pronoun is used in relation to accused and perpetrators, acknowledging that 

almost all offenders are male.  The term offender and perpetrator, and defendant and 

accused are used interchangeably throughout this thesis as are the terms defence 

barrister, defence lawyer and defence counsel.  At other times, the terms barrister and 

lawyer are used interchangeably when discussing prosecution and defence barristers.  

The terms ‘child’ or ‘children’ used in the context of victim/survivors do not apply 

specifically to minors, that is, under the age of 18 years, but to anyone in this kinship 

position.  Unless otherwise specified, the term ‘sexual abuse’ is used in this thesis to 

denote sexual violence in general, whether by penetration or sexual assault. 

 

Research Method 
This thesis utilises the method of feminist content analysis, also referred to as 

discourse analysis and textual analysis.48 One reason for examining textual discourse is 

to analyse the tensions and contradictions within or between texts that highlight the 

pervasive effects of patriarchy.49  

 

It was felt that the best way in which to analyse legal process in intrafamilial sexual 

abuse trials was to examine, as far as possible, the entire proceedings of a collection of 

trials from one particular year. An in-depth analysis of trial transcripts allowed for a 

more complex comparative analysis between trial data in order to identify any 

emerging patterns and similarities in thematic structure. To analyse them allowed me 

                                                 
46 Kaspiew, R. “Rape Lore: Legal Narrative and Sexual Violence.”  Melbourne University Law Review.  
v.20, 1995, pp.350-82. fn. 52. 
47 Three of the cases in this thesis involved male victim/survivors and whilst this researcher recognises 
that males are also raped and sexually abused by perpetrators who are predominantly male, and who 
were all male in this research,  rape and sexual assault remains a crime that predominantly involves 
female victims and male perpetrators. 
48 Reinharz, op.cit. pp. 40-46. 
49 ibid. 
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to identify the modus operandi of the judiciary and barristers in these trials.   Trial 

transcripts present a verbatim record of the trial participants with some qualifications.  

Every trial transcript is allowed to be ‘edited’ by the presiding judge prior to being 

made available for the archives. No trial transcript is made available to members of the 

public, such as journalists, until the presiding judge has had the opportunity to ‘edit’, if 

he/she so wishes, the transcribed record.  This editing is at the discretion of the 

presiding judge.  As such, any trial transcript cannot claim completely to be the 

complete authentic record of what occurred during a trial. Interviews with 

complainants who had been through trials and interviews with barristers were not 

considered  a feasible option for data collection given the ethical dimensions and the 

greater difficulty in claiming representativeness and generalisability.  

 

This doctoral study commenced in March 1996 and it was decided that intrafamilial 

sexual abuse trials that occurred in Victoria in 1995 would be the target source for data 

rather than a haphazard selection of trials from over a number of years.  Further,  full 

transcription of all sex abuse trials across the state commenced in 1995, providing the 

opportunity for a cohesive analysis of all such trials over a one year period.   All those 

trials that involved the parent or step-parent as the accused, and the child or stepchild 

as the complainant, and went before the Victorian County Court during 1995 were 

chosen.    

 

The collected data revealed a consistent research finding in that only males as alleged 

offenders and no mothers or stepmothers were identified as the accused in any of the 

trial data.50 Cases in which the defendant pleaded guilty were not included, as no trial 

was necessary.  

                                                 
50 Research has consistently identified biological fathers as the predominant offenders in intrafamilial 
sexual abuse, followed by stepfathers and then other male relatives such as grandfathers, uncles and 
brothers.  See for example: Lustig, N., Dresser, J., Spellman, S. & Murray, T. “Incest: A Family Group 
Survival Patterns.” Archives of General Psychiatry.  vol.14, January, 1966, pp. 31-40;   Tormes, Y. 
Child Victims of Incest. Denver: The American Human Association, 1968;  Meiselman, C. Incest: A 
psychological study of causes and effects with treatment recommendations.  San Francisco: Jossey-Bass, 
1978; Maisch, H. Incest. London: Andre Deutsch, 1973; Herman, J. Father-Daughter Incest.  
Massachusetts: Harvard University Press, 1981;  Justice, B. & Justice R. The Broken Taboo: sex in the 
family.  New York: Human Sciences Press, 1979; Kempe, R. & Kempe, H. The Common Secret.  New 
York: W.H. Freeman, 1984; Ward, op.cit.; Brownmiller, op.cit.;  Vander Mey, B & Neff, R. Incest as 
Child Abuse. New York: Praeger, 1986; Glaser, D. & Frosh, S. Child Sexual Abuse. London: 
Macmillan; Driver, E. & Droisen, A. eds. Child Sexual Abuse: Feminist Perspectives.  
London:Macmillan, 1989;  Heath, I. Incest: A Crime Against Children.  Victorian Government Printer 
on behalf of the Director of Public Prosecutions, 1985; Marston, J., Littlefield, L., Flanagan, K. & 
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Permission was sought from the Director of Public Prosecutions, hereafter referred to 

the DPP or OPP (Office of Public Prosecutions) to have access to trial transcripts for 

trials that occurred in 1995.  Permission was granted with the proviso that: a) transcript 

material was analysed (read) only at the DPP office in Melbourne, b) no photocopying 

of the transcripts made available was allowed, thus all notes and direct quotes from the 

transcripts were to be transcribed by the researcher, and c) that a bound copy of the 

finished thesis be supplied to the OPP.51 

 

The Legal Executive of the Circuit Section of the OPP sent an email memorandum to 

all Prosecutors at the OPP requesting them to provide the names of any ‘incest’ trials 

that they had been involved in during 1995.  On receiving information back from this 

request I was able to formulate a list of eight trials.   Data collection began in April 

1996 and copious notes were taken from the transcripts using a laptop computer. I was 

aware of at least two trials that were not identified among the list of eight trials, and 

realised that a more thorough search was needed to ensure a complete compilation of 

the trials conducted in Victoria during 1995.   Because the OPP also used Prosecutors 

from outside of the department to prosecute cases on behalf of the Crown, the list of 

trials provided  by Prosecutors working fully for the DPP was not an accurate record of 

those cases that went to trial in 1995.    

 

There were three major difficulties relating to the data collection, difficulties that 

prolonged the time frame in which the data was collected.  The first involved locating 

all relevant intrafamilial sexual abuse trials from the specified year.  The second 

difficulty was locating such trials in toto, and thirdly, being able to read such an 

extensive collection of data at a specified location (OPP office).    

 

With regard to the first difficulty, names were needed to identify trial transcripts kept 

in the archives, and as no records of the names of defendants, and the nature of the trial 

(charges identifying it as intrafamilial, for example) are kept, it was not possible to 

locate trials relating specifically to intrafamilial sexual abuse or any other form of sex 

                                                                                                                                             
Patterson, J. Pilot Child Sexual Abuse Treatment Program. Victoria: Children’s Protection Society, 
1995.  
51 Proviso (b) was adhered to, however, permission granted later by the Chief Judge of the County Court 
to have a number of the trial transcripts supplied on disc meant that the complete trial, save for some 
Judge’s Rulings, were available to the researcher. 
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crime for that matter.  The researcher contacted the Department of Justice in order to 

seek assistance with identifying just how many trials involving intrafamilial sexual 

abuse went to trial in 1995. They also kept no records that would specifically identify 

exactly how many cases of 'incest' went to trial in any year.  They were able to identify 

that thirty-nine 'offenders' were convicted of 'incest' in 1995.   However, this statistic is 

limited by the fact that not all defendants were charged with 'incest'.  The charge of  

'incest' appeared in some cases, sometimes as a number of charges, and not at all in 

others.  Charges such as 'indecent assault', 'carnal knowledge' 'penetration of a child 

under ten' with no specific charge of 'incest' or among charges of 'incest' meant that the 

charge of 'incest' alone did not necessarily identify cases of intrafamilial abuse.   

 

Moreover, the statistic of thirty-nine offenders convicted of 'incest' did not represent 

thirty-nine trials, only that there were 39 convictions.  How many pleaded guilty and 

how many went to trial could not be identified.  Presentment sheets detailing the 

charges against a defendant from those trials located by the researcher were not able to 

be matched to the statistics from the Department of Justice as some charges were either 

dropped from the presentations during the course of the trial, or, as stated above, the 

offences were charged under the rubric of sexual indecency. Early advice sought from 

the Melbourne County Court also proved unhelpful as literally thousands of trials were 

held each year in the State and no records were kept or statistical data that linked 

defendants to the charges for which they actually went to trial.   

 

In early 1997 the researcher devised a survey method designed to collect data from 

every County Court across the State of Victoria.  As a result of this survey design, the 

researcher approached the Chief Executive Officer of the County Court of Victoria, 

located at the Melbourne County Court, to secure his support to request that all Court 

Registrars across the state complete the survey.  The survey was designed to have 

every registrar from each County Court list the names of every trial that involved a 

defendant who was in any way related to the complainant either as parent or step-

parent or any other relative.  By broadening the survey to include any relative it was 

felt that this would ensure that all intrafamilial cases, relevant to this research, were 

found.  The presentment sheet that detailed the charges was normally filed at each 

County Court whenever a trial was listed and would identify whether the defendant 

was related to the complainant in any way.  This way the registrar did not have to look 
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for actual 'incest' charges, because of the problems they posed as mentioned above, but 

only needed to see the presentment of charges sheet, which would identify the 

relationship of the defendant to the complainant. 

 

Due to various constraints involving the responsibility and time factor for Registrars to 

identify whether or not a trial was intrafamilial or not, it was decided to request 

Registrars to list the names of defendants for every case involving charges of a sexual 

nature that went to trial at their court during 1995.  The survey was sent to all 

Registrars at County Courts throughout the State of Victoria.  They were:  Ballarat, 

Wangaratta, Mildura, Morwell, Horsham, Bendigo, Bairnsdale, Sale, Kerang, 

Warrnambool, Geelong, Hamilton and Shepparton.52 Collection of this information 

from the survey took some time and it was in early 1998 that the researcher received 

the bulk of the surveys.  This presented a new problem  in that a substantial number of 

trials involving any kind of charges relating to sex offences were listed on the surveys.  

This list went beyond 150 cases from around the state and necessitated the researcher 

to begin an exhaustive task of a process of elimination to go through the list of trials to 

identify those pertaining to parent/step-parent intrafamilial sexual abuse trials.53  From 

the survey, a further six cases of parent/step-parent intrafamilial sexual abuse trials 

were identified.  Two trials were adjourned and recommenced in 1996 and the decision 

was made to include them in the data collection as they had commenced in 1995. 

 

The second major difficulty encountered was the location of trial transcripts for 

analysis.  Some of the trials, both from the list of eight trials given to me at the 

beginning, along with the further six identified from the survey, were not able to be 

                                                 
52 Unfortunately it was not possible to include a survey of the Melbourne County Court because of the 
number of trials, which goes into the thousands, that are processed each year at that court.  The 
researcher was informed that for such a survey to be done it would require literally months of labour 
involving a large number of staff dedicated only to that task.  It is of some consolation that the majority 
of the seven trials identified by the Crown Prosecutors at the OPP took place at the Melbourne County 
Court. 
53 I had hoped with the names of all sex offense cases from 1995, the OPP might be able to identify 
which cases were intrafamilial and those that were not, which would allow for a final process of 
elimination to identify those that were parent-child or step-parent-step-child.  The OPP were not able to 
facilitate this request due to the time consuming burden of such a task.  With the assistance of a County 
Court registrar and a police detective known to the researcher, every case was tracked down manually 
and identified as either relevant or non-relevant to the research.  This process had to be done after 
business hours and in small lots as the researcher was relying on the time and technical assistance and 
access of police and judicial staff.  As such, the process of identification and elimination was done over 
a period of several months. 
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located within the DPP archives.  Also, several trials were incomplete with various 

sections of the transcript missing and unable to be located.  Reference is made to this 

where applicable in the data analysis.  Several trial transcripts were not available at the 

DPP and required further exhaustive searches in an attempt to locate a copy of these 

transcripts.   After eight transcripts had been read at the DPP it became apparent that 

there were electronic versions of transcripts available on disc from the Government 

Court Recording Office which records and transcribes trials.  The Chief Executive 

Officer of the Victorian County Court facilitated negotiation between myself and the 

Chief Judge of the Victorian County Court, Judge Waldron, who gave permission for 

the necessary trials to be provided on disc free of charge.  A proviso was that the 

Judge’s Charge to the jury, Rulings, and opening and closing addresses by legal 

counsel would not be available on the disc.54   

 

Most of the trial transcripts obtained from the archive at the DPP did not include the 

Judge’s Charge to the jury or other rulings and none of those trials included the 

opening or closing address of legal counsel.55 Two of the trials in this research were 

directly observed by myself, including opening and closing addresses by both legal 

counsel in one of those trials, thus providing a valuable opportunity to observe the 

language in bodily and theatrical context.56 

 

Ironically, two of the trials requested on disc were not available as the recording and 

transcribing of these trials had been contracted to a private firm who would not accede 

to the researcher’s request to have them made available on disc free of charge.  

Therefore, another search was undertaken to locate a copy of these two trials, one of 

which was partially incomplete. Completion of the data collection therefore took much 

longer than anticipated, as a result of inadequate record keeping and record filing and 

the prohibitive expense of gaining disc versions of trial transcripts from private firms. 

 

After this State-wide search and the information about the earlier trials, a total of 

fourteen cases of parent-child sexual abuse that actually went to trial in the County 

                                                 
54 Despite this, several trials contained Judge’s Rulings and one trial transcript on disc also included the 
opening address of legal counsel.  The researcher made use of this data where applicable. 
55 As a rule, opening and closing addresses by legal counsel are not transcribed.  Where a Judge’s 
Charge was available on transcript at the DPP the researcher made use of this data where applicable.  
56 Note that these are not the only sexual abuse trials that the researcher has observed. 
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Court of Victoria in 1995 were located.  This figure does not include cases of 

parent/step-parent intrafamilial sexual abuse in which the perpetrator pleaded guilty, 

thus avoiding a trial.  Because of the impossibility of gaining any complete data from 

the Melbourne County Court,  the exact number of intrafamilial trials and pleads for 

that year is not known, save the trials supplied to me via DPP email early in the 

research.  Indications from DPP staff  were that the email responses reflected what 

should be considered an accurate identification of intrafamilial cases that went to trial 

during 1995.   The completed survey from every other County Court in the State 

provided  what is probably the most comprehensive data on intrafamilial trials over a 

one year period that has ever been collected.  The collection of such data further  

suggests that the trials in this thesis represent all those trials that went to court during 

the specified time frame.   

 

The final difficulty related to the sheer volume of the trial transcripts that were 

analysed. Although there exists a specific software program to analyse trial transcripts 

(Transcript Analyser), this was not utilised.   It was felt that an in-depth reading of the 

transcripts allowed for a more thorough analysis, familiarity with the style and content 

of  trials as an 'event' rather than a textual tome to be analysed through a set of 'frames' 

which came about by word or phrase analysis in a technical program.  In-depth 

analysis also provided for context therefore providing a stronger basis on which to 

identify themes and patterns.  Although a software program would have reduced the 

labour intensive method of reading each trial in its entirety it was felt that such a 

process would impoverish and restrict the research findings.   

 

Several trials exceeded 600 pages with three others exceeding 1,200 pages and one 

trial exceeded 3,000 pages of trial data.  A total of more than 12,000 pages of trial data 

had to be read.  Long verbatim quotes were taken from those trials read at the DPP to 

ensure context could be thoroughly understood and connected to thematic and 

structural patterns.  Moreover, the transcripts were read in their entirety for storyline 

logic, that is, to look for the interconnection of themes and patterns used in the 

construction of a defence narrative.  Also, by reading the entire trial, the researcher 

was able to identify the exclusion and admissibility of evidence to further highlight 

patterns of judicial construction and discrimination.  The volume and content of the 

transcript data and the anger and frustration felt on realising the impotency of many 
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victim/survivors’ voices, created emotional exhaustion and distress on many occasions.   

The detailed evidence obtained however did enable deeper questioning of the 

legitimacy of the judicial system. 
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CHAPTER  

2 
 

INTRAFAMILIAL SEXUAL ABUSE IN 

THEORY 
 

 

 

Introduction 
The subject of sexual abuse, particularly sexual abuse within the family unit, has been  

one of tremendous valance, and one of extreme contention among professionals and 

academics, not to mention the victim/survivors themselves, as to its prevalence, reality 

and causative factors.  The literature and professional practice relating to intrafamilial 

sexual abuse has undergone a process of evolution, or so it would seem.   

 

The history of child sexual abuse, that is the way in which society has thought and 

responded to the issue, reflects global patriarchal dominance, for it is the male gender 

who have had the power to establish the theoretical framework under which sexual 

abuse has been discussed and treated. 

 

The impact of feminist perspectives and practice remains polemic to dominant 

malestream/patriarchal theories and ‘mytheory’1 that continue to be propagated in 

professional practice and in community attitudes.2  That feminist analyses of 

                                                 
1 This is the author’s term to identify the presence of social and cultural myths that are often promoted 
as theory. 
2 An example is the work of Goodwin, J.  Sexual Abuse: Incest victims and their families.2nd ed.  
Chicago: Year Book Medical Publishers, 1989.  In this work, every chapter is introduced by mythical 
stories and legends that form a basis for explaining ‘incest’ and ‘incest families’.   In  other work 
Goodwin promotes myth and folklore tales as explanatory reasons for ‘incest’.   An air of romance and 
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intrafamilial rape are often diametrically opposed to dominant perspectives, both 

historical and current,  creates tensions between the voices of women’s and children’s 

lived experiences and some theoretical models that seek to subsume these.   

 

Although contemporary literature on child sexual abuse encompasses a multitude of 

disciplinary perspectives, psychological models continue to influence literature on 

child sexual abuse.  Early psychiatry linked the perpetrator’s behaviour to a psychiatric 

deficiency whether intrinsically developed or attained by way of outside stressors.  

Later theories developed theoretical explanations centred around the child victim, and 

later the mother, pathologising them and holding them accountable for the 

perpetrator’s behaviour.3  

 

A dominant feature in the development of non-feminist theoretical literature on ‘incest’ 

has been around two themes, that of individual psychopathology, and of group 

pathology characterised by the ‘dysfunctional family’ or ‘family systems model’ 

whose development was influenced by the former perspective.4   The degree of overlap 

between these explanations in intrafamilial child abuse literature exposes the lineal 

development and theoretical underpinnings of theory that became orthodoxy.  

 

The task of this chapter is to review and analyse literature on key theoretical models 

that have influenced and dominated the evolutionary development of explanatory 

theoretical perspectives on intrafamilial sexual abuse. The absorption into legal 

discourse of patriarchal psychosocial theories of ‘incest’ that proclaim women and 

children to be liars and fabricators, or, impute blame to women and children and 

exculpate offenders where such abuse is proven, identify the defacto relationship 

between law and medicine.  That both are patriarchal institutions and a locus of social 

control exemplifies the maintenance of non-feminist explanatory theories of sexual 

violence and their active narrative presence in the legal process.   Hence, the literature 

                                                                                                                                             
tragic heroism resonates throughout the myths and folktales as Goodwin broadly interprets them around 
a Freudian analysis.   The following authors acknowledge how social myths and ignorance continue to 
inform and shape professional attitudes towards the issue of child sexual abuse: Wyatt, G. & Powell, G. 
eds.  Lasting Effects of Child Sexual Abuse.  California: Sage, 1988,  ch.2;  Rush, F. The Best Kept 
Secret: sexual abuse of children.  New York: McGraw-Hill, 1980; Gilmartin, P.   Rape, Incest and Child 
Sexual Abuse.  New York: Garland, 1994. 
3 Herman, J. Father-Daughter Incest.  Massachusetts: Harvard University Press, 1981,  ch. 3. 
4 Gilmartin,  op.cit. ch.3   See also Finkelhor, D. Child Sexual Abuse.  New York: Free Press, 1984,  
ch.4. 
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reviewed in the first two sections in this chapter will become explicitly relevant to the 

analytical chapters in this thesis.  

 

The chapter is organised into three sections under the following headings:  

An Historical Perspective: ‘Incest’ as Individual Pathology - Hysterical Women 

and Conniving Children; 

The Theoretical Acquittal of the Father: From Individual Pathology to Group 

Pathology - the Dysfunctional Family; and  

  The Emergence of Voices of Dissent and Criticism: Feminist Perspectives. 

 

An Historical Perspective: ‘Incest’ as Individual Pathology -   

Hysterical Women and Conniving Children 
This section examines the historical development of a psycho-medical framework in 

relation to child sexual abuse, in particular intrafamilial abuse.  Concomitant to this 

early theoretical development is its embracement by legal academics in Europe. 

 

Sigmund Freud is most often acknowledged as the person who discovered child sexual 

abuse, in particular, intrafamilial abuse, and just as quickly concealed its reality 

because of peer hostility from colleagues and his own discomfort with such a reality.5   

Freud’s work was certainly crucial and pivotal toward a theoretical mapping of 

children as both liars and seductive colluders in relation to sexual abuse.  However, 

well before Freud ever put pen to paper, attempts to articulate the horror of 

intrafamilial sexual abuse and the accompanying denial and outright deceit and rebuttal 

of such information occurred in Europe in the latter part of the nineteenth century. 

 

Masson describes how in the latter half of the nineteenth century French legal 

physician and Dean of forensic medicine in France, Ambroise Tardieu, wrote 

extensively of the prevalence of child rape and identified it as a crime frequently 

committed by fathers against their own daughters.6  He observed in his major review 

of 12,000 cases of child rape that 80% were female children aged four to twelve.  He 

                                                 
5 See for example: Herman, 1981 op. cit.;   Rush, op. cit.;  Summit, R. “Beyond Belief: The Reluctant 
Discovery of Incest.” in Kirkpatrick, M. Women’s Sexual Experiences: Explorations of the Dark 
Continent. New York: Plenum, 1982;  Miller, A. Thou Shalt Not Be Aware. London: Pluto, 1985;  
Masson, J. The Assault on Truth. London: Penguin, 1984.  



28 

claimed that fathers were frequently the perpetrators and that social class was no 

barrier.7 He noted that the sexual abuse included vaginal and anal rape of girls as 

young as four, and reported the reluctance and extraordinary fearfulness of the children 

when disclosing the abuse.8 

 

In his reference to the prevalence and reality of father-daughter rape, and other forms 

of child sexual abuse, Tardieu noted that his colleagues and peers from the field of 

legal medicine had remained ‘completely silent’ about such matters.9 Because the 

practice of publishing medical work in Latin obscured Tardieu’s research from those 

outside the medical and legal profession, and aware that his colleagues were indifferent 

and even hostile to his expose of child sexual assault, Tardieu broke with tradition to 

have his last work published in English, just prior to his death.10 In his last book he 

made explicit reference to the reality of intrafamilial sexual abuse:   

What is even sadder is to see that ties of blood, far from 
constituting a barrier to these impardonable allurements, 
serve only too frequently to favour them. Fathers abuse 
their daughters, brothers abuse their sisters.  These facts 
have been coming to my attention in increasing 
numbers…11 

 

That Tardieu’s work was unpalatable in the extreme to his peers is evinced both by the 

repudiation of his work by his successors after his death, and the fact that his work 

went unnoticed for more than a century and has never been cited or quoted in 

psychoanalytic or other literature on the topic of child sexual abuse.12 

  

Following his death, Tardieu’s colleagues Alfred Fournier and Paul Brouardel publicly 

rejected his work and sought to extirpate any notion of child sexual abuse.  In an 

address to the Academy of Medicine in Paris in 1880 Fournier proclaimed to his 

colleagues that children not only lied about sexual abuse but also were able to fake 

venereal disease. By his own description, Fournier detailed a case involving a young 

                                                                                                                                             
6 Masson, op. cit.  ch.2. 
7 ibid. p.23. 
8 ibid. p.24. 
9 ibid. p.22. 
10 ibid.  pp.23-24. 
11 ibid. p.23. 
12 ibid.  p.22. 
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female child who he said was ‘literally bathed in yellow pus oozing from her vagina.’13   

He made the extraordinary claim that the presentment of venereal infection in the child 

was evidence of what he called ‘simulation’, claiming that children were able to 

produce ‘spontaneous discharge’ at will in order to support their fabricated stories of 

sexual abuse.   Fournier argued that he had come across large numbers of children with 

inflamed vaginas and vaginal infections which, according to him were the result of the 

‘absolutely spontaneous’  phenomenon of ‘simulation’. 14 

  

Summit has described how Fournier teamed up with colleague Paul Brouardel, who 

was chair of legal medicine at the University of Paris, to give lectures and publish 

articles arguing, for example, that girls were ‘treacherous liars’ and further that: 

Girls accuse their fathers of imaginary assaults on them or 
on other children in order to obtain their freedom to give 
themselves over to debauchery.15   

 

Through their collaborative and individual publications they quoted each other so as to 

canonise and anoint with the cloak of credibility, the work of the other. Brouardel 

published articles about the ‘error in expert opinion’, and urged medico-legal experts 

to acquaint magistrates from the very outset of the case ‘with the very special 

psychology of the victims and the people around them’16 (original emphasis).  He 

described ‘little girls’ as experiencing pleasure from their false accusations of sexual 

abuse stating that girls liked to use their ‘imagination to invent stories (and) fantasies.’  

He further stated that girls fabricated false allegations of sexual abuse for positive 

attention and stated that  such girls ‘lie(d)’ easily and without trouble. 17  

 

Brouardel’s concept of children’s invention of stories of rape and sexual assault 

stemmed from his view that girls suffered from ‘genital hallucinations’ which were 

caused by ‘neurosis’ and ‘hysteria’, and that such girls did not ‘hesitate to invent 

mendacious stories with the sole purpose of attracting attention to themselves and (in 

an attempt) to make themselves interesting.’18  A distinct psychopathology of female 

                                                 
13 ibid. p.41. 
14 ibid.  p.43. 
15 Summit, R. “Hidden Victims, Hidden Pain: Societal Avoidance of Child Sexual Abuse.” in Wyatt, G. 
& Powell, G. op.cit.  
16 Masson, op.cit.  p.46. 
17 ibid.  pp.44-45. 
18 ibid. p.46. 
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children was beginning to emerge in the work of Fournier, Brouardel and others so that 

lying was not just child treachery but a mental affliction linked to female biology.  The 

untrammeled authority of these writers was such that the few dissenting opinions of 

other professionals, which appeared sporadically in medico-legal literature, failed to 

have any influence or impact on the medical and legal community generally.19   

 

In the middle decade of the 1880s several French physicians and legal academics, 

contemporaries of Fournier and Brouardel, published dissenting opinions about child 

sexual abuse and once again, noted the frequency with which biological fathers 

perpetrated rape and sexual assault upon their daughters.  One author expressed his 

‘astonishment’ at the number of perpetrators who were highly educated and from 

upper class families.  A medical physician even asserted during this time that 

prolonged and repeated rapes perpetrated upon young girls were capable of leaving no 

trace, and thus, their invisibility as a crime. 20 

 

The dominant and vigorous promotion among  medical and legal professionals of the 

concept of children and young women as pathological liars with unstable personalities 

was becoming the tabula rasa of child sexual abuse.  At the turn of the twentieth 

century, Brouardel’s explanations for false accusations of sexual assaults as linked to 

‘pathological liars’ and ‘hysterics’, which was linked to ‘mental degeneration’, had 

gained wide acceptance among the medical and legal fraternity.21  Brouardel went as 

far as commenting on the role of mothers who he said not only believe their children 

but also unconsciously suggest such fantasies to children through questions and 

suggestions.  Because Brouardel believed that children were more than open to 

suggestibility, it made the mother’s role in facilitating fabrication so much easier.22  He 

never explicitly accused mothers of colluding with their children in such fabrications, 

but by suggesting that mothers were culpable in promoting false accusations, the 

notion of mother collusion was present in embryonic form. 

Other legal physicians and legal academics adopted Fournier and Brouardel’s work 

and developed it further.  Published articles using case studies of children’s 

‘disclosures’ of sexual abuse all resonated a disbelief of the child and gave 

                                                 
19 ibid. 
20 ibid.  
21 ibid. pp.45-46. 
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preposterous explanations about the trauma or injury done to the child. 23  A 

contemporary of Fournier and Brouardel advised educators and medical physicians to 

‘destroy the myth of the infallible sincerity of the child’, declaring that such a task was 

‘meritorious’ because children ‘take(s) pleasure in lying’ because of what he 

considered were ‘evil instincts’ and ‘evil passions’ in children.24 

 

Contemporaneous to the lying child was the literature, especially in psychiatry, of the  

‘hysterical woman’.   The rise of the Victorian Madwoman,25 had much to do with the 

work of Charcot, a French physician who considered that ‘hysteria’ was a female 

disorder directly linked to women’s sexuality.26 That some of Charcot’s women 

patients, some of them young adolescents, were said to be victims of rape, was treated 

as a peripheral detail to Charcot’s understanding of those women he labelled 

‘hysterics’.27     

 

Charcot’s work influenced other legal physicians who began to write about women 

‘hysterics’ who alleged rape and sexual assault against their fathers and other males.  

One psychiatrist wrote that a young woman’s disclosure of long-term rape and sexual 

assault by her father was not credible because the father was in his opinion 

‘honourable’ and that ‘the enormity of the accusation destroys its probability.’28  The 

irrational ‘logic’ applied here, that merely suggesting father-daughter rape is evidence 

enough to demonstrate its falsity, exemplifies the entrenched level of denial among 

physicians and psychiatrists as well as the incredible ease with which women’s and 

children’s disclosures of sexual abuse could be extirpated.    

 

                                                                                                                                             
22 ibid. 
23 ibid.  p.48. 
24 ibid. 
25 The term ‘Victorian Madwoman’ has been used by Elaine Showalter about the labelling of women as 
‘hysterics’ during the Victorian era when women campaigned and attempted to gain access to education, 
voting and other male-only identified rights.  See Showalter, E. The Female Malady.  New York: 
Penguin, 1987  ch.2. 
26 ibid. See ch. 2 & 6.  Charcot considered the ovaries as a hysterogenic site and frequently labelled the 
gestures so carefully captured in photos as erotic or sexual gestures. See p.150   There was a large 
medical and philosophical mind-set at the time that identified women’s sexuality, in particular the womb 
and its reproductive organs, as the reason for women’s madness and hysteria.   See for example the work 
of: Ussher, J. Women’s Madness: Misogyny or Mental Illness?  London: Harvester Wheatsheaf, 1991,  
ch.4.;   Turner, B.  Medical Power and Social Knowledge.  London: Sage, 1987,  ch.5. 
27 ibid. ch. 6. 
28 Masson, op.cit. p.49. 



32 

A definitive link between the concept of women’s sexuality as intrinsic to their 

pathology and the notion of children, especially female children, as liars, was 

becoming enshrined in medical and legal literature.  Moreover, those who aggressively 

rebutted any suggestion of ‘incest’ or rape or any type of sexual assault against women  

and children, and/or who refuted the credibility of any adult who believed in women or 

children’s disclosures, would receive a receptive audience as well as professional 

approval. 29 

 

Such was the European intellectual climate when major theorist Sigmund Freud made 

his entrance onto the psychiatric podium to deliver his theory on the causes of hysteria. 

His paper did not result in the hoped for recognition and professional adulation.  

Instead Freud found himself in professional coventry, which resulted in him 

performing an intellectual back flip on his original theory which then delivered  him 

the recognition and professional adulation he desired. His re-worked theory on hysteria 

enshrined him in patriarchal theory for delivering what amounted to the theoretical 

acquittal of the father in allegations of intrafamilial sexual abuse.   

 

Far from exploring new territory, Freud’s early work, namely The Aetiology of 

Hysteria, in which he identified childhood sexual abuse as the causative agent of adult 

emotional disturbance, revisited that which so much effort had previously gone into 

removing: the reality of child sexual abuse.   Freud’s public declaration of the reality 

of child sexual abuse and his spectacular recantation which was accompanied by a new 

theory which extirpated his earlier belief in child sexual abuse, have been well 

documented and analysed. 30   Suffice to say that an examination or reappraisal of his 

work is not necessary, but nonetheless various points need to be revisited because of 

the dominant influence of his work in the professional denial and theoretical 

subterfuge which became entrenched in theories of intrafamilial sexual abuse.   

 

Freud’s public and unequivocal assertion that sexual abuse, in particular intrafamilial 

abuse, was a frequent occurrence and one which occurred in the upper social class, and 

                                                 
29 Summit, op.cit. 1988, p.47. 
30 See for example:  Masson,  op.cit.;  Herman,  op. cit.;  Rush,  op. cit.;  Miller,  op. cit.; Summit,  
op.cit.1988.   
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was emotionally damaging to the lives of children and affected them in adulthood, 

received a hostile reception when delivered to his colleagues at the Vienna Society for  

Psychiatry and Neurology in April 1896.31    Masson’s work encapsulates one of the 

most thorough examinations of what followed. 

 

It was the disclosures from Freud’s female patients that propelled him into writing his 

paper on the Aetiology of Hysteria, and whilst he had observed Charcot’s public 

lectures on hysterics and was acquainted with the writings of Tardieu and of Brouardel 

and his contemporaries, he had believed that his work was revolutionary and would 

overcome any and all obstacles. 32  Although he was aware of the climate of denial and 

even anticipated some initial resistance, he himself wrote later that he was not prepared 

for the level of ferocity, hostility and ridicule heaped upon him after he delivered his 

paper on the ‘Aetiology of Hysteria’. 33  Unlike Brouardel, Garnier and others who 

presented papers and articles denouncing child sexual abuse and declaring that children 

were liars based on grossly misinterpreted single case studies, Freud argued that his 

findings were based on multiple cases and deep and laborious analysis.34        

   

The publication of his new theory on the aetiology of hysteria, which also became 

known as Freud’s ‘seduction theory’, was met with vociferous criticism from his peers 

who referred to Freud as practising ‘old wives’ psychiatry, and accused him further of 

producing ‘paranoid drivel’ and of writing about ‘fantasies and invented tales’ said to 

be ‘typical of hysterics’.  Freud’s paper, it was said, did nothing but ‘outrage 

experienced psychiatrist(s).’35    

 

Confronting and controversial as Freud’s paper was, it remained tempered in one 

critical area.  Although Freud informed his colleagues in private correspondence that 

fathers were primarily responsible for committing sexual abuse against their daughters, 

he was never able to make this ‘essential point’ publicly.  His reluctance, indeed sheer 

avoidance of this critical information, stemmed from his own discomfort with such 

                                                 
31 Masson op.cit. p.49.   
32 ibid. 
33 ibid.   In a letter to his friend Fliess, Freud recounted how his paper was ‘met with an icy reception 
from the asses’ and how a prominent psychiatrist who was then head of the Department of Psychiatry in 
Vienna suggested that Freud’s paper ‘sounds like a scientific fairytale.’  Herman, op. cit. p.9. 
34 ibid. ch. 1 & 2 and see especially Appendix B, pp.259-290. 
35 ibid.  p.135. 
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knowledge because it identified those who were considered respectable, upper-class 

family men.  Freud’s own belief in what his patients told him was not enough to shift 

his awareness that such information was unpalatable leading him to omit the identity of 

the fathers as perpetrators in his written work, identifying them as uncles instead.  

Many years later Freud acknowledged this falsification and justified it on the grounds 

of ‘discretion’, although it would seem that Freud was unable to come to terms with 

the knowledge that men from his own social class were perpetrating such abuses. 36   

 

Freud’s recantation of his aetiology of hysteria and its replacement with his Oedipal 

Complex theory, which posited claims of sexual abuse in childhood as the result of 

‘fantasy’ and wish fulfillment, met with instant approval.  

 

In Freud’s original paper The Aetiology of Hysteria he used the term  ‘seductive’ 

among other terms such as ‘rape’ and ‘abuse’.  However in later translations of this 

work the term ‘seduction’ replaced the majority of the other terms used.   The term 

‘seduction’ was used by Freud to describe the coercion of the child by the adult. 

However the ambiguity of the term was later exploited and interpolated by theorists 

because of its ambiguity to imply some kind of cooperation on behalf of the child.  

Indeed, as noted earlier, Freud’s aetiology of hysteria became known as his seduction 

theory.37  

 

Freud’s theory of the Oedipal Complex posited children as being driven by 

unconscious desires for sexual contact with their parents and others.  This motivated a 

fantasy and wish fulfillment in the child and could lead to seductive behaviour on the 

part of the child and culminate in the child believing that they were sexually violated 

by their father in particular.  Freud argued then that memories of childhood sexual 

abuse were nothing more than the manifestation of the child’s own fantasy and wish 

fulfillment for such sexual contact with their father.  His theory exculpated the father, 

and rendered the accounts of his women patients, and all other victims of such abuse, 

as the rantings of ‘hysterics’.   His new theory explicated his early work and made void 

any suggestion that intrafamilial sexual abuse was a real occurrence:   

                                                 
36 ibid. p.93.  See also Herman, loc.cit.  
37 ibid.  p.5. 
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Almost all of my women patients told me that they had 
been seduced by  their father.  I was driven to recognise in 
the end that the reports were untrue and so came to 
understand that the hysterical symptoms are  derived  from 
phantasies (sic) and not from real occurrences.  It was only 
later that I was able to recognise in this phantasy (sic) of 
being seduced by the father the expression of the typical  
Oedipus complex in women.38 

 

Freud’s expurgation of the reality of child rape and sexual assault saw him not only 

readmitted to the ranks of his colleagues, but extolled for producing a psychiatric 

theory which linked women’s sexuality to hysteria and madness.  His theory was 

elaborated upon to include his theory of infantile sexuality and was elevated to the 

status of scientific proof therefore enabling a ‘tenacious prejudice’ among 

professionals and lay people as to the reality of intrafamilial sexual abuse.39   Despite 

the invention and successful induction of his Oedipal theory, Freud revealed in private 

correspondence that he was not always comfortable with his recanting of the reality of 

‘incest’.40 

 

The possibility of a new epoch in professional knowledge and acknowledgement of 

intrafamilial sexual abuse was buried by the same power from which it had evolved:  

patriarchy.  Freud and Tardieu, both male physicians within a male dominated 

fraternity could not procure an understanding or tolerance for the reality of child sexual 

abuse in the absence of an informed political and social climate that could support their 

assertions.  Tardieu at least remained true to his convictions.   

 

Rather than feel defeat, Freud wrote that he felt a great sense of ‘triumph’ about his 

new replacement theory.41  Later on, Freud joined with other psychiatrists and verbally 

attacked a colleague (and former student) who attempted to re-ignite the reality of 

child sexual abuse. 42  

 

                                                 
38 Freud, S. (translated by J. Strachey) Introductory Letters on Psychoanalysis.  v.XXII.  Toronto: 
Hogarth, 1964,  p.120.    
39 Herman,  op. cit.  p.11.  See also Masson,  op. cit.;  Rush,  op. cit.;  Miller, op. cit. 
40 Masson, op. cit.  ch.4. 
41 Herman,  op. cit.  p.10.  In correspondence to a colleague and confidant Freud admitted that he was 
troubled by his own awareness that he harboured incestuous wishes toward his own daughter, and that 
he had suspicions about his father being a perpetrator of sexual abuse.   
42 Masson, op.cit. p.49. 
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The invested power and entrenched dogma of patriarchal theory incumbent in 

medicine and psychiatry were able to move in and silence discourse that sought to 

examine or expose the reality and extent of child sexual abuse.  Freud’s work in 

particular epitomises how theory became orthodoxy.  His Oedipal theory provided a 

valuable watershed that was a springboard for the evolutionary development of 

theoretical models of child sexual abuse, particularly intrafamilial abuse.   His work 

was seminal to the production, development and maintenance of a theoretical 

framework of reference in relation to child sexual abuse that encapsulated two central, 

though diametrically opposed assumptions.  The first was that ‘incest’ did not occur, 

but was the manifestation of an Oedipal fantasy wish on behalf of the child.  The 

second assumption was that incontrovertible evidence that sexual abuse had indeed 

occurred, led to the child being blamed as the initiator because of their supposed 

seductive nature and wish fulfillment for sexual contact with their parent or other 

adult.   

 

This double bind was to be built upon by later theorists and therapists. The child was 

condemned either way, and increasingly the role of the mother was factored into 

theories about intrafamilial sexual abuse  which imputed responsibility to women for 

the sexual activities of their husbands and thus apportioned blame for men’s sexual 

offending to women in general.  As such, the pattern in early Freudian-influenced 

psychiatry was to blame the victim whilst exonerating the father from culpability.43    

Kaufman, a prominent Freudian psychiatrist in the 1950s wrote that fathers were being 

arrested and incarcerated and the family home ‘disrupted’ on the word of daughters 

who made allegations of ‘incest’ in the hope of seeing ‘their destructive, omnipotent 

fantasies come true.’44  As a result of these major and underlying assumptions about 

intrafamilial sexual abuse, a great deal of early Freudian psychiatry/psychoanalysis 

located the father’s offending within the parameters of an Oedipal crisis that was either 

triggered by his mother or his wife.    The theory argued that the resulting crises and 

unmet needs created by women meant that offenders turned their sexual attention to 

children.45  As the factors said to bring about Oedipal conflicts in adult men were 

                                                 
43 Vander Mey,  B. & Neff, R.  Incest as Child Abuse.  New York: Praeger, 1986,  ch.3. 
44 Kaufman cited in Ward, E.  Father Daughter Rape. London: The Women’s Press, 1984, p.148. 
45 Tzeng, O., Jackson, J., & Karlson, H. Theories of Child Abuse and Neglect. New York: Praeger, 1991, 
pp.149-151. 
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predominantly attributed to the behaviour of women, the concept of mother-blame 

began to occupy a fairly central place in a good deal of psychiatric literature. 

 

The legacy of Freud’s Oedipal theory was evident as a common denominator in non-

feminist psychiatric literature on intrafamilial sexual abuse.  The following passage 

contains the written observations of two psychiatrists, Bender and Blau, considered to 

be experts in the field of child sexual abuse in the latter part of the 1930s.  Their 

observations came from sixteen children aged between five and twelve who were 

admitted to a children’s ward at a psychiatric hospital following confirmed sexual 

abuse: 

These children undoubtedly do not deserve completely the 
cloak of innocence with which they have been endowed 
by moralists, social reformers and legislators.  The history 
of the relationship in our cases usually suggested at least 
some cooperation of the child in the activity, and in some 
cases the child assumed an active role in initiating the 
relationship…It is true that the child often rationalised 
with excuses of fear of physical harm or the enticement of 
gifts, but these were obviously secondary 
reasons…Finally, a most striking feature was that these 
children were distinguished as unusually charming and 
attractive in their outward personalities.  Thus it is not 
remarkable that frequently we considered the possibility 
that the child might have been the actual seducer rather 
than the one innocently seduced.46 (emphasis added) 

 
Fifty years later, in the 1980s another psychiatrist commented in regard to girls who 

disclosed intrafamilial sexual abuse:  

The child’s allegations of sexual abuse are based upon 
sexual fantasies rather  than on reality…Fantasised incest 
is more common in preadolescent or adolescent girls, who 
project their own wishes onto the parent.  They also 
exhibit hysterical personality traits; more rarely, they are 
frankly delusional and paranoid.47 

 

In true Freudian tradition, attention was focussed on the supposed pathology of women 

and children rather than on the sexual offending of men.  The early development of a 

patriarchal theoretical framework of reference around intrafamilial abuse identifies the 

political nature of the knowledge in representing men’s interests.  The work of Tardieu 
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shows that sexual abuse of children was well known to medical professionals but was 

ignored and even concealed.  Freud’s theoretical back-flip clearly identifies that his 

early work threatened to break the professional covenant among the medical and legal 

fraternity that ‘thou shalt not uncover, believe or discuss’ child sexual abuse unless it 

was to thoroughly denounce the reality of child sexual abuse.  The male dominance in 

owning the knowledge about such abuse, and therefore providing the parameters under 

which such a topic could be examined and understood, clearly indicates the patriarchal 

imperative inherent in the political construction of a theoretical framework around 

child sexual abuse.  

 

The Theoretical Acquittal of The Father:  From Individual Pathology 

to Group Pathology - the Dysfunctional Family 
Early psychiatric theories of sex offenders ranged across a continuum of causes from 

moral deficiencies, sexual immaturity, alcoholic dementia and alcohol abuse, 

psychosexual perversion, personality disorders to genotypical traits or typologies.  

Theorists located abnormal phenomena as the cause of ‘incestuous’ behaviour and 

were given a prominent place in literature.48   Concomitant to this were social theories 

that attributed characteristics of ‘incest’ offenders to low education, poverty and low 

income and crowded housing, and, despite little if any empirical evidence to support or 

sustain them, such arguments have continued to be promulgated in contemporary 

literature.49 

 

This section discusses the development of psycho-pathological theories around child 

sex offenders as a means of locating offending as a mental illness rather than a 

gendered crime.   In particular, this section identifies the development of a dominant 

psychopathological model which located intrafamilial sexual offending as a group 

pathology that implicitly and explicitly imputes blame to victims and their mothers. 

Because the literature on family dysfunction quickly became the tabula rasa of 

explanatory theories of ‘incest’, and, along with the Freudian notion of fantasy and 

                                                                                                                                             
47 Arthur Green, cited by Driver, E. “Introduction” in  Driver, E. & Droisen, A. eds. Child Sexual Abuse: 
Feminist Perspectives. London: Macmillan, 1989, p.28.  
48 Tzeng, et.al. op.cit. p.154 and  Finkelhor, D. Sexually Victimized Children. New York: Free Press, 
1979, p.20-21.;  Finkelhor, D. A Sourcebook on Child Sexual Abuse, California: Sage, 1986, ch.4. 
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false allegations, has influenced the legal response to ‘incest’, a critical examination of 

this model is of central importance to this chapter.50 

 

Theories of individual psychopathology developed into offender typologies, and whilst 

the literature was ostensibly about ‘types’ of offenders, women and children were 

identified as causative agents.   Two of the most prominent typologies were those 

developed by Weinburg (1955) and Groth (1978).  Typology paradigms classify sexual 

offenders into categories, the two aforementioned theorists having a specific typology 

that referred to ‘incestuous’ offenders.   Weinburg and Groth both ascribed blame to 

the mothers of intrafamilial victims by asserting that the husband’s sexual offenses 

were directly linked to the failures of women in their dual roles as wife and mother.  

As a consequence the work of these two theorists is often cited in literature on ‘incest’ 

and family dysfunction.  

 

Weinberg differentiated between three types of sex offenders and one of these ‘types’ 

related specifically to intrafamilial offenders whom he called ‘endogamic’ offenders. 51 

Despite his focus on sex offenders, like his other contemporaries, Weinburg located 

the offender’s wife as responsible for ‘incest’ because she ‘failed’ to act as a 

‘restraining agent’ upon the husband.52  Further, he argued that a significant 

precipitating factor for the occurrence of ‘incest’ was the man’s ‘declining attraction to 

his wife.’53   

 

Weinburg acknowledged that a feature of ‘incest’ offenders was their domineering 

control over the entire family and the threats made to the child victims to ensure 

compliance and non-disclosure. 54   Yet Weinburg argued that because he found a lack 

                                                                                                                                             
49 See Finkelhor 1986, ibid.;  Tzeng et al. ibid.  p.167  and Tierney, K. & Corwin, D. “Exploring 
Intrafamilial Child Sexual Abuse.” in Finkelhor, D., Gelles, R., Hotaling, G. & Straus, M. eds. The Dark 
Side of Families. California: Sage, 1983. 
50 For examples of how the judiciary have responded to cases of intrafamilial rape in a way which reflect 
family dysfunctional models in which the mother and daughter are made culpable for the offender’s 
behaviour see for example  Mitra, C. “Judicial Discourse in Father-Daughter Incest Appeal Cases.”  
International Journal of the Sociology of Law.  v.15, 1987, pp.121-148; Scutt, J. Even in the Best of 
Homes. 2nd ed. Melbourne: McCulloch, 1990. 
51 Weinberg, S. Incest Behaviour. New York: Citadel Press, 1955.  See also Glaser, D. & Frosh, S. Child 
Sexual Abuse.  London: Macmillan, 1988,  p.21. 
52 Strand, V. “Treatment of the mother in the incest family: the beginning phase.”  Journal of Social 
Work.  v.18,  no.4,  Winter, 1990,  pp.353-66. 
53 Ward, 1984 op. cit. p.123. 
54 Vander Mey, B. & Neff, R. op.cit.  p.64. 
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of identifiable evidence of physical resistance by the children, and that offenders 

reported a sexual dissatisfaction with their wives, these two factors implicated the 

mother and daughter as cohorts to the abuse.  He concluded such a finding without 

making any reference to the overt aggression and at times physical violence used by  

the offender, or the unequal power dynamics operating within these families.   Coupled 

with this was Weinburg’s acceptance that a husband who no longer found his wife 

attractive enough had a prerogative to violate his daughter, and that a wife must ensure 

somehow that she is a restraining agent.    

 

In Groth’s aetiology of sex offenders he classified two distinct types of child sex 

offenders: the fixated offender and the regressed offender.  Summarised more broadly, 

the fixated offender related to paedophile offenders with the latter, regressed offenders, 

relating more specifically to ‘incest’ offenders.55  (It is this latter classification which 

is of interest for the purpose of this research).  Groth regarded the differentiating factor 

between fixated/paedophile offenders and regressed/incest offenders as one in which 

the former involves individual dynamics with the latter caused solely by family 

dysfunction, which translated into wife blame.56  

 

Like previous studies of sex offenders, Groth’s typologies were derived from 

convicted sex offenders and his case studies of such offenders portray a sympathetic 

image of the father juxtaposed to a less flattering image of the wife.   In his case 

studies Groth presented the father as a man in need of emotional support and care, 

which he did not receive from his own mother as a child or from his wife as an adult.  

As a result, his case studies focus attention on the supposed deficiencies of women in 

their role of wife and mother rather than on the behaviour of the offender.57   Groth 

argued that ‘incest’ was a sign of family dysfunction in which the structure of the 

entire family network must be examined and analysed.58 

 

Major criticisms of typology and other psychological theories have identified the 

weakness of  empirical  data,  the  flawed  methodology,  gross  generalisations and the  

                                                 
55 Groth, A. “Patterns of Sexual Assault Against Children and Adolescents.” in Burgess, A., Groth, A., 
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focus on attempting to identify a pathological predisposition or other psychological 

disturbance as a single-factor explanation for perpetrator behaviour.59 What has been 

acknowledged is that offenders are heterogeneous and not a homogenous group, as 

many (early) researchers would have us believe, and they are not isolated to the lower 

socio-economic classes.60  Studies of characteristics tended to show a range of 

perceptions and responses that are also characteristic of non-abusing males.61 

Consistent with this opinion is research by Malestzky,  who studied more that 5,000 

sex offenders and concluded that: 

There has been no documentation of a typical ‘offender 
personality’…In retrospect, these patients did not seem to 
share any definable demographic or personality traits to 
render them distinctive.62 

 

The pathologisation of children and young women as liars and fabricators of sexual 

abuse allegations, and then as seducers and therefore blameworthy has had more 

persistence however, and continues to resonate throughout psychiatric and 

psychosocial theory.  Juxtaposed to this is the theoretical development of the ‘family 

dysfunction’ model or ‘family systems’ model which pathologised the family unit, 

more particularly the mother and daughter dyad, whilst exculpating the father/offender: 

...did the mother have to go to hospital, did she start 
working at night...did the father and mother stop having 
sex with each other?  For instance, a father with little 
potential for incest in terms of personality may never 
come close to sex  with his daughter provided no 
predisposing or precipitating factors arise elsewhere in the 
triangle: no provocative behaviour by his daughter, no 
sexual estrangement by his wife, no undue stress in his 
environment.  If a sexual crisis develops with his 
wife...and he is home along with a seductive daughter and 
starts drinking, this father may cross the line to incest.63  
(emphasis added)     

 

The behaviour of the offender is obscured in family dysfunctional theory as the 

theoretical spotlight is firmly on the mother and daughter dyad.  What brief focus is on 
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the father as offender is always connected to his relationship with his wife and 

daughter, and hence the reason for his exculpation from full responsibility for his 

actions are located with the findings against the mother and daughter.  This model 

recognised the reality of intrafamilial sexual abuse but imputed blame to the mother 

and child and, once again, exonerated the father from full responsibility. As a 

consequence, the patriarchal imperative of absolving men from their accountability and 

locating blame with women and children remained predominant theory and praxis. The 

emergence of the family dysfunction model in the 1950s no longer referred to incest 

‘offenders’ but to ‘incestuous families’.  

 

This perspective quickly developed and produced a vast body of research that was 

largely bereft of empirical substance.64  Consequently, family dysfunction theory as an 

explanatory model for intrafamilial sexual abuse is anchored in masculinist ideology 

rather than sound evidence.  Nonetheless, it gained momentum and was enshrined in 

theory and therapeutic practice.  Focussing on the family allowed for a key theoretical 

shift in psycho-medical parlance where the focus was no longer on the individual 

pathology of offenders but moved to incorporate the family unit, (read as mother and 

daughter) as pathological and disturbed, thus diffusing blame in a way that continued 

to exonerate offenders.65   

 

Instead of children and young women as liars who fantasised about sexual assault, the 

abuse could be acknowledged with culpability being imputed to the victim and her 

mother.  Family dysfunctional theory therefore evolved from theoretical principles that 

sought to explicate and mitigate the behaviour of men who sexually abused their own  

children. Theoretical literature on ‘family dysfunction’ and ‘incest’ quickly became a 

mainstay for explanations about intrafamilial sex offending. 
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A prominent feature of the literature on ‘family dysfunction’ is the positive appraisal 

and reference to Freudian psychoanalysis, and the Oedipal and Electra complex, which 

Freud developed as a means of countering the notion of intrafamilial child sexual 

abuse.  Freud’s work is reclaimed by proponents of family dysfunction theory to 

support claims of psychiatric deficiencies in women and girl children which act as the 

precursor for men’s sexual behaviour towards their own children.66 In family 

dysfunction literature the role of the father is obscured as researchers make central the 

role of the mother and daughter.  

 

Typology theorists acknowledged that intrafamilial sex offenders appeared to be 

dominant patriarchs in their homes, and proponents of family dysfunction theory like 

Maisch, Lustig et al., Meiselmen, Tormes, Justice and Justice, and Kempe and Kempe, 

also identified the pattern of patriarchal dominance in father offenders, though each of 

the authors gave little weight to this finding, instead focussing their attention on the 

mother and daughter.67  They located intrafamilial abuse within a psycho-medical 

model, and although Maisch did attempt to introduce a social context to his study, 

these considerations were peripheral as his central focus was around a psycho-medical 

model of ‘incest’. The data and samples utilised by family dysfunction theorists came 

predominantly from clinical referrals from hospitals and government agencies that 

were providing therapeutic intervention after the sexual abuse had been disclosed. 

Lustig differed in that he was an army psychiatrist and his sample of six perpetrators 

and their wives and daughter/victims were members of the military.   Maisch was also 

an exception as his sample was derived from criminal convictions for ‘incest’.  

Meiselman’s research sample consisted of reading the handwritten notes recorded by 

clinicians working in the area of child sexual abuse.   

  

These researchers found that a high majority of father offenders were domineering, 

aggressive, controlling patriarchs and many did not hesitate to use physical force 

                                                 
66 Maisch, H. (translated by Colin Bearne) Incest. London: Andre Deutsch, 1973, p.152. 
67 Maisch, ibid.;   Weinburg, op.cit.;  Lustig, N., Dresser, J., Spellman, S. & Murray, T.  “Incest: A 
family group survival pattern.” Archive of General Psychiatry.  v.14, January, 1966, pp.31-40.;  Tormes, 
Y. Child Victims of Incest. Denver: American Humane Association, 1968.;  Meiselman, K. Incest: A 
Psychological Study of Cause and Effects with Treatment Recommendations. San Francisco: Jossey-
Bass, 1978;   Justice & Justice, op.cit.;  Kempe, R & Kempe, C.H. Child Abuse. London: Fontana, 
1978., and Kempe, R. and Kempe, H. The Common Secret.  New York: W.H. Freeman, 1984. 
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against their wife and daughter as well as socially isolating them. 68   Moreover, such 

men had a demonstrated ability to conceal these features in order to present a very 

different social demeanour.69  Notwithstanding these findings, all of these theorists 

maintained that the wife of the perpetrator was to be held responsible for her husband’s 

sexual violence against their daughter.   Physical violence inflicted on them by their 

husbands was noted by Maisch, Tormes, and Justice and Justice. However, these 

researchers considered such violence as somehow caused by the wife, and her failure 

to stop the abuse was further considered a sign of weakness.70    

 

The theoretical acquittal of the father through the diffusion of blame to the mother as 

colluder and the daughter as a coagent is the sine qua non of family dysfunctional 

theory. Lustig et al., concluded that he and his colleagues were suitably ‘impressed’ 

with the father perpetrators and described them as ‘passive’ with regard to the family 

dynamics which led to ‘incest’.71  This concept of passivity was contrasted to what was 

considered the active role of the mother and the coagency of the daughter.   Invariably, 

family dysfunction literature described ‘incestuous families’ as having marital discord.   

The fathers were regarded as men in need of warmth, nurture and love which was 

withheld from them by incompetent or vengeful wives, and resulted in these men 

turning their sexual attention to the daughter, in order to have their needs met.   Geiser 

suggested that father-daughter ‘incest’ occurred because many men were denied 

maternal love in childhood, and in marriage were denied proper nurturing and care 

from their wives which lead to low self-esteem and a need to find warmth with the 

daughter.  The daughter, according to Geis is also ‘abandoned’ by the mother, who has 

also ‘abandoned’ her husband emotionally and sexually.  Thus, the father and daughter 

are drawn together as a direct result of the failures attributed to the mother.72  This 

concept became a mantra for explaining why fathers abused their daughters.73 

                                                 
68 Refer to above fn.  
69 Maisch, op.cit. p.140; Tormes, op.cit. p.33; Justice and Justice, op.cit. p.77; Kempe and Kempe, 1984, 
op.cit. p.52.  See also Herman, J. Father-Daughter Incest.  Massachusetts: Harvard University Press, 
1981, p.71. 
70 Maisch, op.cit. pp.133-140; Tormes, op.cit. pp.24-26; Justice and Justice, op.cit. p.24; Kempe and 
Kempe, 1984, op.cit. pp.52-58. 
71 Lustig et al op.cit., p.39. 
72 Geiser, R. Hidden Victims. Boston, U.S.A.: Beacon Press, 1979, pp.50-55.  Geiser also cites poverty, 
over crowding in houses, marital problems and frustration as causative agents in ‘incest’.  
73 This view was promulgated in the work of those family dysfunctional theorists cited in above 
footnotes.  To see how this concept was favourably referenced  in family dysfunction literature on 
intrafamilial sexual abuse see Sgroi, S. “Child Sexual Assault: Some Guidelines for Intervention and 



45 

 

The theoretical preeminence that underpinned family dysfunction theory was a 

regurgitation  of patriarchal psychiatric theory with a bitter twist.  It was safe for 

researchers and therapists to accede the presence of ‘incest’ because the causative 

coagents were women and children.  The two theoretical principles of the colluding 

mother and seductive daughter were designed to mitigate the actions of the perpetrator 

leading to his exoneration, whilst castigating the mother and child.  This allowed for a 

theoretical mapping of women and children between a Freudian psychoanalytic and 

psychiatric framework of reference.  On the one hand, children and women  had a 

tendency to fantasise and fabricate stories about ‘incest’, but those cases that were not 

child fabricated, led to the child and mother being held accountable for the 

father/husband’s behaviour.  

 

Another strain in family dysfunctional literature has been the exposition of ‘incest’ as 

an intergenerational cycle. Early research placed victims, more precisely female 

victims, and their mothers, as ‘incest carriers’.  Adult women caused their husbands to  

rape their daughters and victimised daughters grew into adulthood, married and created 

the same family environment that would cause their husbands to do the same. 

According to researchers, this occurred because the victim’s mother has passed on to 

her characteristics such as a failed Oedipal complex and ‘selfishness’ which led to her 

becoming a bad mother or wife.74   Theories also connected to family dysfunction 

                                                                                                                                             
Assessment.” in Burgess, Groth and Holmstrom, op.cit.    Giaretto, H. “Humanistic Treatment of Father-
Daughter Incest.” in Helfer, R. & Kempe, C. H. eds. Child Abuse and Neglect. v.1.  Great Britain: 
Pergamon, 1977, Giaretto, H., Giaretto, A. & Sgroi, S. “Coordinated Community Treatment of Incest.” 
in Burgess, Groth and Holmstrom, op.cit.  
74 Justice and Justice (1979) p.99, op.cit note their views on the transgenerational feature of ‘incest’ 
being passed on by ‘incestuous mothers’, who have a failed Oedipal complex, and so pass on incestuous 
wishes and desires to their daughters who pass them on to their daughters etc etc.   See also Cooper, I. & 
Cormier, B. ‘Inter-generational Transmission of Incest’ Canadian Journal of Psychiatry. v. 27, April 
1982, pp.231-235.  These authors cite the work of family model theorists Justice and Justice, 
Meiselman, and Kaufman among their references.  Cooper and Cormier believe that women who suffer 
intrafamilial sexual abuse in childhood ‘transmit’ from one generation to the next ‘incest’ by way of not 
being able to ‘prevent an incest relationship between their husbands and daughters’.  Once again the 
offender is removed from the situation as the mother and daughter are the central focus.  It is noteworthy 
that the authors consider that the mother is unable to ‘prevent’ the husband – as though it is quite natural 
for the husband to attempt to rape his daughter and the role of the mother is to stop this – as Weinburg 
discussed mothers as ‘restraining agents’. Also,  Zuelzer, M. & Reposa, R. ‘Mothers in incestuous 
families.’  International Journal of  family therapy. 5 (20) Summer 1983, pp.98-110.  These authors 
discuss ‘incest’ as a ‘collusive’ act where the mother in particular acts out her childhood experiences as 
an adult parent in a ‘dysfunctional’ family.  Moreover they discuss mothers as ‘setting up’ their daughter 
for ‘incest’ (p.103) and describe mothers as sexually withdrawing in a way that ‘frustrates’ and 
‘deprives’ the husband of sex, making such women ‘incest carriers’, as though the mothers have some 



46 

models  argued that victims of sexual abuse, including intrafamilial abuse, grew up to 

become sex offenders themselves and were commonly used to explain men’s sexual 

offending.75  Despite such an explanation being criticised for its methodological and 

philosophical flaws, transgenerational theories and the concept of victims becoming 

offenders continues to be espoused in contemporary literature.76 

 

Family dysfunctional literature is replete with gross  generalisations and subjective 

interpretations concerning the mother and daughter’s behaviour.  It reinforces 

dominant gender stereotypes that have been harmful to women and children, whilst 

negating the sexual offending of the father and minimising the level of harm involved 

in such abuse.77   Family dysfunction theorists referred to mothers as failing their 

                                                                                                                                             
kind of disease.  They talk of mothers and child victims of intrafamilial abuse as ‘carrying’ the abuse 
into ‘old age’ only to ‘pass it on’ to the next generation. (p.106)  These authors cite Justice and Justice,  
Meiselman and Finkelhor in their references.  See also Renvoize, J.  Web of Violence.  London: Penguin, 
1978.   
75 See research reviews by Tzeng, et. al. op.cit. chs 5 & 6. and Finkelhor, 1986 op.cit. ch 4. 
76 See Tzeng, et. al. op.cit. and Finkelhor, 1986 op.cit. for criticisms about such an explanation.  See also 
research conducted by Hanson, R. R. Lipovsky, J. & Saunders, B. “Characteristics of Fathers in Incest 
Families.” Journal of Interpersonal Violence.  v.9 no. 2, June 1994, pp.155-169.  Their research found 
that theoretical explanations that men who sexually abused their children were themselves childhood 
victims of sexual abuse, could not be substantiated.  Research by Salter has also found that claims of 
childhood sexual victimisation leading to adult offending could not be substantiated; see Salter, A. 
Treating Child Sex Offenders and Victims: A Practical Guide. California: Sage, 1988.  For examples of 
the continuation of a theoretical model that argues that victims become offenders, see Tower, C. 
Understanding Child Abuse and Neglect.  Massachusetts: Allyn and Bacon, 1989, see ch. 7,  and  
Briggs, F. From Victim to Offender. St. Leonards, Australia: Allen and Unwin, 1995.  The poverty of 
research in this book in particular is obvious.  Ten references are used throughout the entire book and 
the majority of them are a decade old or earlier.  The basis of the research is interviews with prisoners 
convicted of child sex abuse.  The author makes gross generalisations about her own interviews as well 
as drawing subjective and gross generalisations from the work of others.   This, coupled with the paucity 
of material makes the content of the book even more disturbing.  See also Flanagan, K. & Hayman-
White, K. “Sexual Abuse Counselling and Prevention Program.” National Child Protection 
Clearinghouse. v.8, no. 1, Autumn 2000, pp.11-14  In this article the researchers claim that the 
transgenerational cycle should be maintained as one of the major explanatory models for child sexual 
abuse, including intrafamilial abuse.   A feature of transgenerational explanations espousing the notion 
that victims become offenders consistently identifies male sex offenders as those who move from victim 
to offender.  Such a concept ignores research that consistently shows females as being an overwhelming 
majority of victims and males as the overwhelming majority of offenders (normally in a percentile range 
of 97-98%).  If we were to accept their claim that victims became offenders, we should have extremely 
large numbers of women sexually abusing children.  An ancillary point is the damage caused to male 
and female victim/survivors as a result of family dysfunctional and family systems models that suggest 
that victims become offenders.  Armstrong, L. Rocking the Cradle of Sexual Politics. California: 
Addison-Wesley, 1994, p.97,  notes  in her research that she had spoken with therapists who told her of 
survivors of sexual abuse suffering enormous distress and fear of having children because of the 
expressed beliefs that victims became abusers, with some survivors committing suicide when their 
children reached the age that the parent has been raped and abused in childhood. 
77 Wattenberg, E. ‘In a Different Light: A Feminist Perspective on the Role of Mothers in Father-
Daughter Incest’, Child Welfare, v.3, 1985, pp203-211.; James & MacKinnon, op.cit.;  McIntyre, K. 
‘Role of Mothers in Father-Daughter Incest: a feminist analysis.’ Social Work. November, 1981, pp.462-
66;  Pengelly, B. “A Feminist Critique of the Idea of Incest as a Product of the Dysfunctional Family.” 
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‘conjugal duties’ or becoming physically and sexually unattractive to their husbands, 

thereby making their daughters an obvious recipient of the husband’s sexual needs.78  

Justice and Justice encapsulate the patterned description given by family dysfunction 

theorists about mothers: 

Such a mother keeps herself tired and worn out.  She is 
frigid and wants no sex with her husband.  This is another 
way of bowing out of her role as wife and giving reason to 
the husband to look elsewhere for sex.  She seeks a role 
reversal with the daughter.  The mother wants to become 
the child and wants the child to become the mother.  She is 
weak and submissive ... economically and emotionally 
dependent on her husband and is afraid to assert herself 
with him, even in the service of stopping him from having 
sex with their daughter.  She is indifferent, absent or 
promiscuous ... with the mother saying, in effect,  that she 
does not care what the daughter does as long as she 
substitutes for her as a mate for the father ... (she) arranges 
to be gone from the house for extended periods, either 
working excessively long hours or doing things on her 
own.79 (emphasis added) 

 
The contradictions in this statement are not confined to Justice and Justice but are 

representative of the overt contradictions that resonate through family dysfunctional 

literature, and indeed in psychiatric literature.  The mother is considered both frigid 

and promiscuous, submissive and indifferent.  The explicit assumption that a wife must 

be sexually available to service her husband and keep him sexually satisfied at all 

times reinforces the sex role stereotype of women as male sexual property.  The 

perceived failure of the wife to sexually gratify her husband at all times is translated 

into the language of family dysfunction theory in which the mother is a causative agent 

in her husband’s offending.  She is to be regarded as an ‘incest mother’. Moreover, 

dysfunctional family literature situates the mother’s sexual performance, as rated by 

her husband, as abnormal, whilst concluding the husband’s sexual demands as normal.    

 

Conversely, there are the traditional role stereotypes that inform the literature. 

Economic and emotional dependency are features of patriarchal dominance over 

women in the family and in society but are recognised by the researchers as a form of 

                                                                                                                                             
in Hetherington, P. ed. Incest and the Community: Australian Perspective.  Perth: University of Western 
Australia, 1991, and  Hooper, op.cit. 
78 Lustig et al, op.cit. pp. 34-38; Tormes, op.cit. p.33; Maisch, op.cit. ch.7; Meiselman, op.cit. pp.118-
125; Justice and Justice, op.cit. pp.96-100, 58, & 192; Kempe and Kempe, 1984,  op.cit. p.53.  
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female pathology.  The criticism of a mother who worked outside of the home or who 

sought social activities outside of the home is considered tantamount to treason. Even 

the necessity for a mother to go to hospital or to be in any way incapacitated by 

physical illness or pregnancy was considered proof that these women were abdicating 

their duties as wife and mother and creating a situation for ‘incest’ to occur.80  Lustig 

et al., for example argued that all the mothers in their study were sexually rejecting of 

their husbands because they either sought activities outside of the home or refused to 

accede to their husband’s conjugal rights over them.81  

 

Meiselman agreed with Weinburg that mothers played a preventative role in familial 

sexual abuse, and that therefore it was important for the mother to remain within the 

family home at all times so that ‘incest’ yearnings were ‘nipped in the bud’.82  

Meiselman believed that wives must fulfil their ‘conjugal duty’ to their husband but 

that even this might not be enough to prevent ‘incest’ since the husband might find her 

less sexually satisfying and thus turn to his daughter.83   Tormes was equally as 

explicit in placing blame on mothers saying that the ‘mother is the sole restraining 

agent...to control father-daughter incest.’84  Such a claim ignores Tormes’ own 

observations that many of the mothers in her study had their roles ‘nullified’ by the 

‘acts of brutality and authoritative control’ that they and their children were subjected 

to by the husband.85  Tormes’ assertion contradicts her own finding that the fathers in 

her study were aggressive men who used violence without provocation within the 

family, but were able to ‘control’ their behaviour in settings outside of the home so as 

to portray a different image.86  Tormes is explicit in recognising this feature, as have 

other researchers, yet maintains that responsibility for abuse lies with the mother and 

that it is she who must control her husband, because it is perceived that he has no 

control over his actions.      

 

                                                                                                                                             
79 Justice and Justice, op.cit. pp.97-99. 
80 See Justice and Justice, op.cit.; Kempe and Kempe, 1984, op.cit.; Meiselman, op.cit.;  Maisch, op.cit.; 
Lustig et. al., op.cit. 
81 Lustig et al, op. cit., pp.35-36. 
82 Meiselman, op.cit. p.125. 
83 ibid. p.118. 
84 Tormes, op.cit.  p.30. 
85 ibid. p.33. 
86 ibid.  
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The theoretical mandate is that a woman must provide all of her husband’s needs, and 

be considered by him as sexually interesting, attractive and fulfilling.  She must remain 

in the home at all times fulfilling the patriarchal traditional stereotype of 

housewife/houseslave so as to act as a chaperone for her  daughters in their own home.   

These mandates operate on the sole foundation that men have a right to complete 

sexual satisfaction and any perceived failure of this will result in their use of their own 

child to supplant their wife.  They are patriarchal as well as essentialist in foundation.87  

 

The extent to which mothers were blamed for their husband’s sexual offending against 

their children created double-binds in which the mother was condemned for not being 

aware of the abuse, and even when she did become  aware of the abuse and took action 

she was deemed blameworthy because the researchers claimed that it was not possible 

for a mother not to have known from the very beginning.88  Researchers like Kempe 

and Kempe were explicit in rejecting claims by mothers that they knew nothing of the 

sexual abuse until the child disclosed such, saying:  

... stories from mothers that they could not be more 
surprised can generally be discounted – we have simply 
not seen an innocent mother in long-standing incest, 
although the mother escapes the punishment that her 
husband is likely to suffer.89 (emphasis added)  

 
Mothers who supported their children’s disclosures, or conversely articulated concerns 

over their husband’s behaviour towards their daughter in the absence of any disclosure 

by that child, were still treated with contempt by family dysfunctional theorists.  Lustig 

et al., regarded one mother who had consistently notified others that she believed her 

husband was sexually interfering with her daughter as ‘delusional’, because ‘overt 

incest’ did not occur until five years after her claims.90 

 

Mothers were considered the ‘catalyst’ that caused the ‘incest’ to occur, and it was 

seen that ‘incest’ could not occur in a ‘healthy’ family where mothers in particular, and 

                                                 
87 Claims by family dysfunction theorists that insufficient sexual gratification from wives leads men to 
rape their own children are contradicted within their own research, which identified that some offenders 
were maintaining sexual relations with their own wives, either through command or consent and some 
were engaged in extramarital affairs.  See for example: Maisch, op.cit. Justice and Justice, op.cit.  
Lukianowicz (1972) cited in Mitra, C. “Judicial Discourse in Father-Daughter Incest Appeal Cases.” 
International Journal of the Sociology of Law. v.15, 1987, pp.121-148, p.139. 
88 See for example Maisch, op.cit.; Tormes, op.cit;.  Justice and Justice, op.cit;. Lustig et al., op.cit. 
89 Kempe and Kempe, op.cit.  p.66. 
90 Lustig et al.,  op.cit. p.35. 
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daughters, properly fulfilled their roles.91 The most innocuous behaviour of the mother 

was interpreted by researchers in a way that exonerated the father and blamed the 

mother.  The research of Lustig and his associates proved seminal to the development 

of mother blame in family dysfunctional literature.92  Their acceptance of the 

vocabulary of excuses from husbands, who reported marital sexual and domestic 

dissatisfaction with their wives, and their crude interpretation of and gross subjectivity 

about the mothers’ and daughters’ behaviour, were eagerly adopted by other 

researchers as scientific proof of women and children’s culpability. 

 

The researchers regarded the behaviour of the mother’s as  playing a ‘prominent role in 

creating an incestuous relationship between father and daughter’93(emphasis added). 

Lustig et al., concluded their study by stating that the mother must be considered as 

‘the cornerstone in the pathological family system.’94   

 

The vehemence of attribution of blame to mothers in dysfunctional family theory did 

not exonerate daughters from the spotlight of blame.  Dysfunctional family literature 

reported the daughter victim as being ‘seductive’, or as Justice and Justice said, a 

‘Lolita’ type girl.95   The coagency of the daughter  was further mediated by claims 

that she may have actually gained pleasure from the sexual abuse and was even an 

initiator to varying degrees.96  Janet Rosenzweig-Smith suggested that father-daughter 

                                                 
91 ibid. p144.  Similarly see Justice & Justice, op.cit. ch.15;  Sgroi, op.cit; Giaretto, 1977 & 1978 op.cit.  
92 For example Lustig et al., relate an incident in which a father who worked evenings operating the 
projector at a film cinema had his dinner prepared for him by his wife and brought in to him at the 
cinema by his young daughter.  The researchers suggest that the father’s evening work provided an 
escape for the mother from her conjugal duties, thus the father’s sexual demands led him to sexually 
abuse his young daughter.  In another incident the researchers blame a mother for refusing to provide 
her husband with sex after he had been drinking.  The father, according to the researchers, sexually 
abused his 10 year old daughter because the mother, on going out one evening, told her husband and 
daughter to ‘look after each other’ which the husband, and researchers, interpreted as an explicit 
command for the father to take his sexual needs out on the daughter. Lustig, et al, op.cit. pp.35-36. 
93 Lustig et al op. cit.   p.36. 
94 ibid. p.35. 
95 Justice and Justice, op.cit. pp. 149, 94-95;  Kempe and Kempe, op.cit. pp. 51, 164, 59-61; Meiselman, 
op.cit.ch. 5 & 6;  Tormes, op.cit. pp.30-31;  Maisch, op.cit. ch..6., and  Lustig et al. op.cit.   
96 See for example Tormes, op.cit. pp.30-31; Meiselman, op.cit. p.132; Justice and Justice, op.cit. pp.94-
95 & 241; Lustig et al., op.cit.  p.35;  Kempe and Kempe, op.cit. pp.59-61;  Maisch, op.cit. ch.6.  For 
example Justice and Justice provide a supposed account of a victim recounting her experience of an 
incident of sexual abuse  by her father: “At first we merely repeated the play we had enjoyed so much 
during the afternoon trip homeward.  Dad then again assumed the ‘teacher’ role.  This was to overcome 
the guilt of further intimacies in which we were to indulge ... He had me spread my legs far apart until 
he was able to touch the opening to the vagina ... I did as I was told, assuming the role of an obedient 
child ... although I had participated actively in mutual masturbation with pleasure which must have been 
apparent, I now concealed my enjoyment.” pp.72-73.   
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‘incest’ was characterised as nonviolent and that fathers took ‘special care’ to ‘gently 

stimulate their young partners’97(emphasis added). Rosenzweig-Smith echoed the 

sentiment expressed by some other researchers, that the discovery of ‘incest’ often 

causes the distress to the child, rather than the actual abuse itself.98   

 

A number of researchers cited the physical violence accompanying sexual abuse as 

well as threats of harm to the child.  However, just as family dysfunctional theorists 

ignored the physical violence inflicted on wives by such men, the evidence of 

actualised violence and threats to victims is also ignored, and in the overall analysis the 

researchers maintained an emphasis on the supposed seductive nature of the child.99  

Kempe and Kempe contradicted themselves in their own work when they suggested 

that most intrafamilial abuse is non-violent before going on to state that it is common 

for girl victims to suffer physical injuries as a direct consequence of the sexual 

abuse.100  

 

Family dysfunction researchers often mentioned the ‘guilt’ feelings reported by the 

children, and have interpreted this word as denoting complicity, and therefore little 

harm and possible enjoyment.101   A contemporary of Lustig et al., suggested that a ‘bit 

of coercion...is nothing to get upset about.’102 Lustig’s analysis normalises the 

behaviour of men who rape and assault their daughters, thus further reducing the focus 

on their behaviour, and focussing instead on the supposed deficiencies of  wives and 

daughters who are deemed causative factors in men’s sexual offending within the 

family. 

 

Tormes acknowledged the use of coercion and even physical force by perpetrators and 

maintained that children should not be held directly accountable for the abuse inflicted 

                                                 
97 Rosenzweig-Smith, J. “Human Sexuality Concerns in the Treatment of Child Sexual Abuse and 
Incest.” in Flanzer, J. ed. The Many Faces of Family Violence. Springfield, U.S.A.: Charles Thomas, 
1982, pp.99-105. 
98 ibid. See Schultz, L. “The Child as a Sex Victim: Socio-Legal Perspectives.” in Schultz, L. ed. Rape 
Victimology. Springfield, U.S.A.: Charles Thomas, 1975, pp.257-273. 
99 See for example Kempe and Kempe, 1978 ch.4 & 1984, op.cit.; Tormes, op.cit.; Maisch, op.cit.; 
Justice and Justice, op.cit. 
100 Kempe and Kempe, 1984,  op.cit. p.49. 
101 For a specific example of this see Lustig et al., op.cit. pp.36-37; and also Justice and Justice, op.cit. 
pp.105-111; Rosenzweig-Smith op.cit.;  see also Herman, op.cit. ch. 2, which provides a good overview 
of the literature negating harm to victims of intrafamilial abuse. 
102 Cited by Herman, op.cit. p.24. 
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upon them, but went on to suggest that the victims are partially to blame for the abuse 

by being ‘passive’ and subservient’.103   This double bind is a common denominator in 

all non-feminist theory, and is particularly found in family dysfunction theory.  Justice 

and Justice reflect the collective tenor of this belief by stating that the inability of 

children to disclose abuse could be attributed to the lack of ‘courage’ for not ‘simply 

(getting) away...or insisting that he stop.’104  Their claim contradicts their own 

recognition of the perpetrator’s domination over the daughter, and ignores the layers of 

inequality between the perpetrator and child.  The perpetrator is imbued with status 

and authority, as an adult and as the child’s father, and these two factors are 

compounded by the threats and coercion that accompany the perpetrator’s behaviour.    

 

Similarly, Meiselman identified the threats made to children by perpetrators to ensure 

their non-disclosure.  She noted that a large body of literature had found how fearful 

the daughter was of the father, and the physical and emotional abuse inflicted on 

daughters in connection with the sexual abuse, which included threats to harm the 

child’s mother or to kill the child or others.105  Despite this acknowledgement she 

suggested that daughters had to take part of the blame for the abuse, but adducing the 

level of blame was difficult, she argued, because such girls were ‘motivated to 

downplay’ their ‘responsibility’ for the abuse.106    

The traditional stereotype of the female as seductive is commonly articulated in family 

dysfunction literature with regard to daughters.  Internal contradictions abound in the 

family dysfunction literature of the daughter as both active seducer, and a girl who 

lacks the courage or will to stop the forceful abuse being inflicted on her by her father.  

Similar to the mother, the daughter is in a no win situation as far as having culpability 

attributed to her by theorists.  Guilt is considered proof of active participation rather 

than misplaced shame forced upon her by the perpetrator.  Victims reporting coercion 

and/or actualised violence are viewed with suspicion on the premise that such girls are 

prone to diminish their level of responsibility for the abuse.  The notion of harm is not 

generally accepted or agreed upon, because the Freudian notion of sexual pleasure 

gained by seducing the parent is an implicit assumption in much family dysfunctional 

                                                 
103 Tormes, op.cit. pp.30-31. 
104 Justice and Justice, op.cit. p.172. 
105 Meiselman, op.cit. p.168. 
106 ibid. p.164. 
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literature.107  A significant internal inconsistency in dysfunctional family literature is 

the identification of threats, force and domination by the father against the daughter, 

and its subsequent negation by claims that the victims are seductive or willing coagents 

to their own violation.  This same tension can be applied to the concept of mother 

blame in dysfunctional family literature. 

 

A corollary of family dysfunctional theory was the developing vernacular that 

accompanied the literature.  This theoretical dialect was representative of family 

dysfunctional theory, and its entrenchment in contemporary professional language is 

testimony to the influence of family dysfunction literature.108 Terms such as  

‘incestuous families’, ‘incestuous mothers’, ‘incestuous daughters’, ‘incestuous 

fathers’ were used to describe the family and family members where such abuse 

occurred.109  Mothers were ‘colluders’ and daughters were often referred to as 

‘seductive’.  Justice and Justice spoke of the ‘incestuous triangle’ in which the three 

points of the triangle were the mother, daughter and father.  The mother and daughter 

were said to be the two most important elements in the triangle because they were 

considered causative agents of the abuse.110 Maisch provided a disclaimer early in his 

research, saying that he rejected the term ‘offender’ and ‘victim’ to describe the father 

and daughter respectively, because such words contained moral judgements and 

preconceptions.  He opted instead for the term ‘incest partners’ which he considered to 

be free of any value judgements.111  

 

Meiselman considered the disclosure of abuse by a child as a ‘confession’, whilst 

Kempe and Kempe considered the reason for a fear of disclosure among children was 

connected to their dilemma in trying to explain ‘her embarrassing affair’ with her 
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father.112  Of considerable interest is the change of language adopted by Kempe and 

Kempe when discussing extrafamilial sexual abuse in previously published work on 

both intrafamilial and extrafamilial sexual abuse.  Whilst girls abused within the family 

were considered ‘seductive’, and the abuse considered a ‘relationship’ and ‘affair’, 

they used the words ‘rape’ and ‘abused’ to describe the sexual abuse of child victims 

by offenders outside of the family.113 

 

The language of dysfunctional family theorists thus imbued intrafamilial child sexual 

abuse with notions of consent and complicity under the mantle of the pretense of 

value-free objectivity.  Blume and other social theorists have argued that the concept 

of ‘incest’, expecially father-daughter ‘incest’ as a ‘relationship’, is a pervasive view 

even among well informed professionals, and stems from the influence of family 

dysfunction theory.114 

 

Finally, Justice and Justice maintained that everyone has ‘incestuous thoughts, 

feelings, longings’ and that ‘incest has the potential to occur in any family’.115  As sex 

offenders are predominantly male and victims predominantly female it is difficult to 

accept that everybody has a proclivity towards sexually abusing their own children.  

More correctly, such a view is more in line with the concept that patriarchal ideology 

incorporates notions of women and children as sexual chattels and property, which 

men are free to treat and use as they will. Justice and Justice are not alone in 

suggesting that intrafamilial rape is a natural proclivity of fathers, as several other 

researchers have noted similar comments.116  

 

A central tenet in family dysfunction theory is that ‘incest’ represents a secondary 

feature of family dysfunction – it was not the father’s sexual abuse that created the 

family turmoil, instead, ‘incest’ was precipitated by a family pathology that bore a 

critical link to the  behaviour of the mother/daughter dyad.117  As such, ‘incest’ was 

considered a symptom of a chaotic, unhealthy and abnormal family structure with 
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incestuous assault providing a kind of homeostasis for relieving the tensions within 

these pathologically unsound families.118  Thus, ‘incest’ was a secondary feature of 

family disharmony.  These explanations continued the theoretical trajectory of holding 

women and children responsible for their sexual victimisation.  Consequently, their 

behaviour was pathologised around dominant psychoanalytic and psychiatric theories, 

while the offender’s behaviour was situated as a response to the failure of the wife and 

seductive conduct of the daughter.  Research has shown, however, that intrafamilial 

perpetrators have also been known to rape and sexually assault other children and 

women outside of the family unit at the same time they were raping and assaulting 

their own daughters.119 

 

Researchers have also noted that intrafamilial sex offenders were engaging in an active 

sex life with their wives, and that some offenders wielded such authority within the 

family unit that they were able to command sex from their wives whilst also sexually 

abusing their daughter/s.  Also, some sex offenders were also engaged in extramarital 

affairs at the time of the sexual abuse.120 

  

Literature on family dysfunction to explain ‘incest’ provided the basis for therapeutic 

intervention which was family oriented rather than offender oriented, and was 

developed into a therapeutic tool in which surveillance was focussed almost entirely on 

mothers and daughters, since they had been ascribed a central role in ‘incest’.  The 

most influential model of family therapy, modeled on the central tenets of 

dysfunctional family literature, is that developed by Henry Giaretto.121   The mantra of 

family therapy as a treatment tool for ‘incestuous families’ was that the marital 

relationship was not meeting the needs of the husband, and therefore techniques of 

behavioural modification were needed to restore healthy homeostasis to the family 
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unit.  This consisted of dyad counselling between the parents, as well as the mother 

and daughter dyad and father and daughter dyad, and later on group counselling for the 

entire family, including non-abused siblings.122  Giaretto argued that fathers should not 

be regarded as autocrats but as men who simply engaged in an ‘adolescent romance 

with his daughter.’123   Instead, he argued that the mother in an ‘incest family’ was a 

person who had ‘failed both as a wife and a mother’, and it was the duty of family 

therapy to bring her to admit that it was her fault that her husband sexually abused her 

daughter, and further, that she must tell her child in the presence of others that it was 

her fault that the child’s father abused her.  Mothers, he argued, colluded to cause 

abuse to rid themselves of their wifely duties.124   

 

Daughters, Giaretto argued, were apt to be seductive and it was the responsibility of 

the therapist to ‘help’ the daughter to see her own role in causing the sexual abuse.125   

The professional acceptance and pervasiveness of family dysfunction theory as a 

model framework to explain intrafamilial sexual abuse with degrees of culpability 

being attributed to mothers and daughters, and support for family therapy for ‘incest 

families’, is evident by its positive assessment and appraisal in some contemporary 

publications.126 The concept of attributing varying degrees of blame onto 

victim/survivors of sexual abuse in a therapeutic setting continues to be espoused in 

some contemporary therapeutic literature and has much to do with the impact of 

dysfunctional family literature.127 

 

In spite of internal inconsistencies in the explanatory framework concerning role 

stereotypes and the place of violence and pleasure, the impact of family dysfunction 
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theory cannot be underestimated.  In terms of theory and clinical application it has 

been a successful model in absolving fathers as perpetrators of child abuse. 

 

The Emergence of Voices of Dissent and Criticism: Feminist 

Perspectives 
Feminism defined the sexual abuse of children in the family as a real problem, which 

is located not in the realm of anthropological understanding of ‘incest’ as a cultural 

prohibition that is violated by deviant men, nor in the pages of psychiatric pathology.  

Feminism made it clear that sexual crimes against women and children had to do with 

the negative socialisation of male sexuality and entrenched gender inequality.  As a 

consequence, feminism problematised intrafamilial sexual abuse in a way which made 

questions of power, gender inequality, the construction and socialisation of male 

sexuality, and representations of this crime in theory and law, central to feminist 

analyses.  Feminist theory thus denoted a shift in theoretical frameworks around child 

sexual abuse and other forms of sexual violence and made such a crime a public and 

real issue rather than an issue of individual psychopathology or about pathological 

families. 

 

This section incorporates an overview of the feminist response to dominant theoretical 

explanations of sexual violence, in particular intrafamilial sexual abuse, as detailed in 

the previous two sections.  This analysis will begin by highlighting the work of early 

second wave feminists writing on the subject of sexual violence before moving on to 

discuss the feminist critique of family dysfunction theory, and the development of an 

alternative explanation for men’s sexual violence against women and children. 

 

The emergence of second wave feminism, particularly over the last three decades has 

been iconoclastic in its challenges to patriarchal ideology and hegemony.  Kate 

Millet’s Sexual Politics identified the pervasive and systemic structure of patriarchy 

and its damaging effect on women. 128  Millet argued that the male-female sex role 

paradigm was political in that it was the basis for all power relationships in all 

institutions, including the family.  Millet’s work is considered to have had a definitive 

impact on second wave feminism, because it demonstrated the ‘various ideological 
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processes through which patriarchy has reproduced itself, (and) demonstrating how sex 

roles served to reinforce and legitimise male power over women.’129  The exposition of 

a rigorous critique of intrafamilial sexual abuse discourses has resulted in a significant 

theoretical shift in the way ‘incest’ has been conceptualised, particularly over the past 

three decades.130  Notwithstanding this, there remains an entrenched resistance to 

feminist theory in male dominated institutions, such as law and medicine, and thus 

much feminist scholarship is seen as somewhat polemic.131 

 

Early feminist perspectives of sexual violence located explanations for such abuse 

within a structural perspective that situated rape and sexual assault in the social and 

political context in which it occurs.132   Susan Brownmiller’s seminal book on sexual 

violence against women, Against Our Will,133 provided a detailed critique and analysis 

of the historical prevalence of rape and sexual assault against women and children.   

 

Like Millet, Brownmiller’s social-historical analysis expounds on the way in which 

women are dominated and controlled through the male-female paradigm, which 

situated men as dominant and women as subordinate.  Rape, argued Brownmiller, has 

been used by men throughout history as a ‘conscious process of intimidation by which 

all men have kept all women in a state of fear.”134  Her work was followed up by other  

feminist work, like that of Rush and Miller, who elaborated on child sexual abuse as a 

derivative of patriarchy and male sexuality.   Like Brownmiller, Rush’s work 

comprehensively detailed historical facts about the wide spread prevalence of child 

sexual abuse across all socio-economic classes, religions and ethnicity, and 
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furthermore she demonstrated the male interest in covering it up and the theories 

developed to obfuscate such a crime.135  

 

Feminist psychoanalyst Alice Miller dissected Freudian theory, and declared that it 

denied the reality of child sexual abuse by casting blame on the child and defending 

the offender.136 Miller began a critical feminist topography of Freud’s maxim 

concerning intrafamilial abuse, and its influence in creating the successful 

manufacturing of orthodox theories disseminated within psychiatric and social 

discourses.  The work of these feminists located child sexual abuse as a political issue 

in which men’s sexual offending was linked to structural and cultural gender 

inequality.  Male dominance and negative male sexual socialisation, in tandem with  

women and children’s oppression and inferior sexual status, were the core concepts 

around sexual violence.  This view  has been acknowledged by a number of non-

feminist researchers.137   Mosher and Anderson, two male researchers who positively 

appraised feminist scholarship in the area of sexual violence, undertook a study of rape  

attitudes among young males, and concluded that the socialisation of the traditional 

male ‘if it does not directly produce a rapist, appears to produce calloused sex attitudes 

toward women.’138   

 

Following Brownmiller’s work, a number of feminist researchers from diverse 

perspectives began to document the experiences of victims of intrafamilial sexual 

abuse victims.  Just as dysfunctional family literature had identified biological fathers, 

followed by stepfathers as the majority of offenders, feminist analysis also consistently 
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identified fathers as the overwhelming majority of offenders in intrafamilial sexual 

abuse.139  

 

As a feminist analysis of child sexual abuse began to develop, intrafamilial sexual 

abuse and the dominant theoretical framework of family dysfunction theory that 

encapsulated the issue came under increasing scrutiny from feminist researchers.  Two 

of the most prominent works are those of Herman and Russell, both published in the 

early 1980s. Feminist psychiatrist Judith Herman conducted in-depth interviews with 

forty female subjects.140  These women were from middle class backgrounds and were 

identified as having a devoutly Christian family background.  The father offenders 

were reported as being the ‘perfect patriarchs’, who wielded complete authority and 

control over the other members of the family.  Contiguously, these same men were 

also considered model citizens because of their public façade, and were held in high 

esteem as they were successful professional men ranging from physicians, university 

professors to military officers and businessmen.141 Herman accentuated the pattern of 

reports from informants about the complete domination over the family by their 

fathers, as well as the level of ‘policing’ of the daughter and mother to socially isolate 

them and discourage the forming of any peer friendships or social activities.142   

 

Herman argued that  the ‘policing’ of the daughter is a  form of patriarchal surveillance 

and domination. Herman recognised this behaviour as the paradigm of patriarchal 

power which underpinned female sexual victimisation and family violence against 

women. While dysfunctional family theorists noted issues of violence, dominance and 

social surveillance of their daughters, they failed to integrate this knowledge.  Herman 

recognised such behaviour as another element in the violence and control connected to 
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such sexual violence, stating that ‘male supremacy creates social conditions that favor 

the development of father-daughter incest’.143   

 

Research published two years after Herman’s work found strong similarities.  

Sociologist Diana Russell, conducted a random sample of close to one thousand 

women in San Francisco, and yielded data showing that intrafamilial sexual abuse was 

found across all socio-economic classes and highlighted the patriarchal dominance that 

was a feature of such abuse.144  Like Herman, Russell critically connected patriarchal 

dominance to intrafamilial sexual abuse.  

 

Herman and Russell were emphatically critical of family dysfunctional literature not 

only for its patriarchal and fallacious foundations, but also for its exoneration of 

fathers, whilst creating entrenched attitudes of blame towards women and children.  

Herman noted how family dysfunction/family pathology/family systems theory had 

‘with monotonous regularity’ exculpated any blame from the father and shifted it onto 

the mother and her  child.145  Family dysfunctional theory, explained Herman, offers:  

a set of normative assumptions regarding the father’s 
prerogatives and the mother’s obligations within the 
family.  The father, like the children, is presumed to be 
entitled to the mother’s love, nurturance and care.  In fact, 
his dependent needs supersede those of the children (and) 
if the mother fails to provide the accustomed attentions, it 
is taken for granted that some other female must be found 
to take her place.  The oldest daughter is a frequent 
choice...The father’s wish, indeed his right, to continue to 
receive female nurturance, whatever the circumstances, is 
accepted without question.146 

  

Russell was even more vocal, arguing that dysfunctional family literature had:          

accuse{d} wives of colluding with their husband’s incest 
if they reject the traditional housewife role and their 
husbands then (abuse) the daughters...It means a total 
acceptance of the patriarchal family as healthy and 
appropriate.  It means that wives are supposed to sacrifice 
their lives in order to protect their daughters from their 
husbands.  When we examine the assumption on which the 
family (dysfunction) theory of incest is based, it of course 
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sounds ridiculous and unjust.  But most people don’t 
examine the assumptions.147  

 

Feminist researcher Elizabeth Ward utilised case studies of victim/survivors of father-

daughter rape to demonstrate gender inequality and patriarchal dynamics vis-a-vis 

family structures that underscored intrafamilial sexual violence.148  She too identified 

the degree to which psychosocial and dysfunctional family literature removed blame 

from father offenders and instead held mothers and their children accountable.   Sheila 

Jeffreys’ noted how non-feminist literature held mothers and their daughters 

accountable for the husband/father’s sexual offending, whilst at the same time 

minimising the harm done to the child.149  Jeffreys further noted the irony in non-

feminist literature which conceded that father-daughter ‘incest’ was the most prevalent 

form of intrafamilial rape.  However,  in an  organised gradation of the seriousness of 

‘incestuous’ assault, most masculine theorists claimed that mother-son ‘incest’ was the 

most damaging, despite the same researchers acknowledging the rarity of such 

abuse.150    

 

From these and other feminist analyses emerged a cogent and critical body of feminist 

scholarship that challenged and rebutted entrenched theoretical discourse on 

intrafamilial abuse with its emphasis on mother blame and victim blame. Esther 

Wattenberg undertook a detailed feminist analysis of the theoretical production of 

‘mother-blame’ as a central artifact in patriarchal explanations of intrafamilial sexual 

abuse, and demonstrated that such appraisals lacked empirical data, and had flawed 

methodologies and irreconcilable interpretations.151  Of considerable importance to 

Wattenberg was the incredible latitude for inference and researcher interpretation 

about mothers that appeared in traditional research.  She noted how most of the 

research on intrafamilial sexual abuse, during the last four decades, was carried out by 

male psychiatrists, and how their ‘vague and imprecise’ documentation and clinical 

inferences/interpretations regarding mother blame became authoritative.152  She 

emphasised that concepts of mother blame and victim blaming flourished to become so 
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widely accepted without critical comment or reflection because of the male power 

structures that created and canonised these theoretical edicts.  A critical analysis and 

evaluation of psychosocial theories, especially the dysfunctional family model, argues 

Wattenberg, did not eventuate until feminist analyses posed critical questions about the 

features of these theoretical models.   

 

According to Wattenberg, a feminist critique of family dysfunctional literature has 

demonstrated how such literature is: 

replete with logical fallacies, built in biases, and 
occasional sheer nonsense.  That fragmented observations 
based on skewed clinical samples were accepted as 
doctrine that shaped practice is a serious charge against 
scholars in the field who purport to provide research-based 
knowledge as a base for practice.153    

 

The internal contradictions and weak, if not entirely absent, empirical data on which 

theorists, clinicians and academic scholars made subjective observation into dogma 

with regard to mother-blame, daughter-blame and the accompanying family therapy 

models have been well critiqued, analysed and rebutted through scholarly research, 

both at the level of clinical and academic research.154 This quote by Butler, 

summarises the patriarchal theoretical covenant of family systems theory: 

To assign each family member a role in causing the 
incestuous assault is to imply that whatever happens to 
women and children in our homes can be traced back to 
something that is our fault.  The promise held out to us is 
that once we figure out as mothers and children what we 
have done wrong, our victimization will stop…The 
fundamental fact remains – families do not molest children 
– men do…Feminist theory reminds us that even as with 
individual acts of sexual and physical violence committed 
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by men, it is the power concentrated in the hands of one 
gender that is the fundamental social problem.155   

 

Dysfunctional family theory and the development of family therapy models stemming 

from such a theoretical framework actually reinforced traditional sex role and gender 

stereotypes.  This was accomplished through the process of behaviour modification 

‘therapy’ that not only diffused blame among family members, especially mother and 

daughter, but also demanded that women and children centre their activities on the 

needs of the husband/father.  That such a theory and therapeutic model was adopted as 

a form of treatment, and in some cases, an alternative to criminal proceedings, 

identifies the utility of such a theory to male dominated sites of psychology and law.156     

 

Some feminists also challenged the language used to describe intrafamilial rape and 

sexual assault. Brownmiller was the first feminist to state explicitly that ‘incest’ was in 

fact ‘rape’, and ought not to be referred as anything less.  Thus she called it ‘father-

daughter rape’ reflecting the reality that most intrafamilial offenders were biological 

fathers or step-fathers.157  Ward too declared that intrafamilial sexual abuse should be 

named for what it is – the rape of a girl child by her father or other parent surrogate or 

relative.  She argued that the term ‘incest’ was imbued with concepts of complicity and 

consent so as to obscure what was actually occurring.158 

 

Feminist scholarship developed into a feminist epistemology and became an important 

area of development in feminist theory of sexual violence against women and children.  

Feminist epistemology has both analysed and critiqued traditional/patriarchal systems 

of knowledge. As Elizabeth Gosz has argued ‘feminist theory does not simply aim to 

reveal what is ‘wrong’ with or false about patriarchal theory – to replace one truth with 

another.  It aims to render patriarchal systems, methods and suppositions unable to 

function, unable to retain their dominance and power.’159  

 

                                                 
155 Butler,   op.cit. pp.210-213. 
156 Giaretto and his supporters set up family therapy treatment programs that were also designed to 
‘treat’ families where sexual abuse had been disclosed and reported to legal authorities.  Giaretto’s 
program was used to ‘treat’ families prior to any legal proceedings so that the perpetrator’s participation 
in the program could be used to his advantage at future court proceedings.  See Giaretto, 1977 op.cit. & 
1978 op.cit. 
157 Brownmiller, op.cit. p.281. 
158 Ward, op.cit. p.3.  Jeffreys has also referred to ‘incest’ as rape.  See Jefreys’ 1982,  op.cit. 
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Another development in feminist scholarship was the encouragement of written 

testimonies that began to appear, written either by the victim/survivors themselves, or 

produced by feminist researchers conducting in-depth interviews with 

victim/survivors.160  Such testimonies, informed from a grounded perspective, allowed 

contextual depth and understanding.  

 

Feminist analysis has reframed the questions around explanations for intrafamilial 

sexual abuse in order to identify the voices of the subjugated, and highlighted the 

structures of power that have created traditional theories on child sexual abuse.  In 

doing so it has been able to bring about a refocus on the ‘actuality’ of the offense.  

Feminist scholars have examined the sexual abuse of children in the social, cultural 

and political structures in which such abuse occurs, and this contextualisation provides 

a recognition that sexual violence is a gendered crime which is inextricably bound to 

gender inequality, masculine sexuality and male dominance.  As Bell suggests, 

locating intrafamilial sexual abuse in the social context in which it occurs, identifies 

‘incest’ not as a feature of abnormal families, as is the case in dysfunctional family 

theory, but that given the power dynamics of gender in a male dominated society and 

the gendered construction of sexuality, ‘incest’ represents not familial ‘chaos’ but an 

ordered patterning of patriarchal society, albeit in extreme form.161  Feminist 

researchers O’Donnell and Craney have argued that the reproduction of patriarchy 

within the family unit makes intrafamilial abuse only too natural, rather than an 

abnormal aberration.162  

 

Feminist theory and scholarship have been able to bring the issue of sexual violence 

into the public arena.  Feminist scholarship began with an in-depth analysis of the 

structural and cultural environment in which sexual violence occurs, and then listened 

to the voices of those abused, in a non-pathologising way.  In doing so they reiterated 

the fact that sexual violence has no social or cultural parameters, and identified the 

                                                                                                                                             
159 Gosz cited by Pengelly, op.cit. p.184. 
160 See for example: Armstrong, L. Kiss Daddy Goodnight.  New York: Hawthorn, 1978.;  McGregor, 
K. Warriors of Truth. Dunedin: University of Otago, 1994;.  Nelson, M. ‘Empowerment of Incest 
Survivors: Speaking Out.’ Families in Society: The Journal of Contemporary Human Services. 
December, 1991, pp.618-24.;   Bray, M. Sexual Abuse: The Child’s Voice.  London: Jessica Kingsley, 
1997., and  Easteal, P. Voices of the Survivors. Melbourne: Spinifex, 1994. 
161 Bell, op.cit. p.3. 
162 O’Donnell, C. & Craney, J. ‘Incest and the Reproduction of the Patriarchal Family’in O’Donnell, C. 
and Craney, J. eds. Family Violence in Australia. Melbourne: Longman Cheshire, 1982, pp.154-165.  
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significance of patriarchal structures and its connection to power and control by men 

over women and children.  As an inter-disciplinary approach in feminist research on 

child sexual abuse developed, the systemic feature of sexual violence and the medical, 

social and legal response emerged to elucidate the patriarchal imperative in sexual 

violence. 

 

Conclusion 
Theoretical explanations of child sexual abuse, in particular intrafamilial child sexual 

abuse, evolved through a gendered conduit that was male and firmly entrenched in a 

psycho-medical model.  Proponents of non-feminist theories about intrafamilial child 

abuse exonerated the behaviour of fathers by imputing blame to their wives and 

daughters.  The historical patriarchal practice of pathologising  and demonising women 

and girl children as mad and bad allowed theorists to establish another tributary from 

which such a dominant hegemony could flow.163  In a classic double bind that held two 

diametrically opposed theoretical assumptions, literature on intrafamilial sexual abuse 

claimed that women and children frequently lied about sexual abuse, but if 

incontrovertible proof existed of such abuse, then it was the child and her mother who 

were at fault.   

  

The dominance of dysfunctional family literature as a favoured explanation of 

intrafamilial abuse had much to do with its edict that the responsibility for what men 

did to their children should be diffused among the family, with the mother and 

daughter taking most, if not all the blame.  The rhetoric of family dysfunctional 

literature reinforced traditional  stereotypes about women’s roles, and their subjugation 

to the patriarchal gaze resulted in their being held accountable for their husbands’ 

sexual behaviour.  Juxtaposed to this are the normative and uncritical assumptions 

about a man’s predatory sexual behaviour, his dominance over family members, and 

the protection of his ‘rights’ as opposed to both the protection of the child and the 

oppression of the mother and her children.  

                                                 
163 The term ‘demonising’ is used to identify the Christian ethos which has portrayed women as morally 
and spiritually corrupt and the 16th and 17th century focus on witchcraft and the notion of women’s 
sexuality as evil, which is a dominant theme in Christianity.  See for example: Gies, G. ‘Lord Hale, 
Witches, and Rape.’  British Journal of Law and Society. v.5, 1978, pp.26-44; Geis,  G. ‘Revisiting Lord 
Hale, Misogyny, Witchcraft and Rape.’ Criminal Law Journal. v.10, 1986, pp.319-29; Ussher, op.cit., 
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In most cases, feminist scholarship has delivered in detailed fullness, the lived 

experiences of women and children victim/survivors of rape and sexual abuse, 

undiluted and largely unmediated.  It has also exposed the cover-up of child sexual 

abuse beginning with Freud.  Most importantly, feminist scholarship has identified the 

construction of male sexuality, male dominance and gender inequality as the common 

denominator in sexual violence against women and children.  

 

As stated in section one, the interlocution between medicine and law with regard to 

child sexual abuse was established in the latter part of the nineteenth century, and this 

defacto relationship has been strengthened particularly with regard to intrafamilial and 

extrafamilial sexual abuse.  The immense body of feminist scholarship that has brought 

the issue of intrafamilial sexual abuse into the public arena and established it as a real 

and gendered problem, might appear to have supplanted earlier theories.  Certainly 

feminist theory has impacted on theory and clinical practice/medical models, but 

feminist research and scholarship continues to confront resistance and outright 

rejection from some social theorists and the medical and legal field.164  To test this in 

relation to the law, the next chapter considers law as an institution that reflects 

patriarchal dominance and the accompanying discrimination against women and 

children.     

                                                                                                                                             
and Brown, J. & Bohn, C. eds. Christianity, Patriarchy and Abuse.  Cleveland USA: Pilgrim Press, 
1989. 
164 For examples of the recognised influence of feminist scholarship in the area of sexual violence, 
specifically child sexual abuse see for example:  Connell, R.W. Gender and Power.  Cambridge: Polity 
Press, 1987; Sampson, op.cit.; Glaser  & Frosh, op.cit.; Geis, 1978 & 1986, op.cit.; Check, J. & 
Malmuth, N. “An Empirical Assessment of Some Feminist Hypotheses About Rape.” International 
Journal of Women’s Studies. v.8, 1985, pp.414-423 (note authors were male); Beneke, op.cit.; 
Finkelhor, D. “Sexual Abuse: A Sociological Perspective.” Child Abuse and Neglect.  v.6, 1982, pp.95-
102;  Sexual Offences Against The Person, Chapter 5.  Model Criminal Code Report and Discussion 
Paper from the Model Criminal Code Officers Committee of the Standing Committee of Attorneys- 
General, Australia,  May 1999 (see Division 6 of Report and pp.133-140 of Discussion Paper).  For 
examples of the continued resistance to feminist scholarship in the area of sexual violence see for 
example: Scutt, 1997 op.cit.;  Davies, L. ‘Protecting Paedophiles: Gender Bias in Child Abuse 
Prosecutions.’  Australian Feminist Law Journal.  v.12, March 199, pp.95-110; Robinson, V. & 
Richardson, D. ‘Repackaging Women and Feminism: Taking the Heat Off Patriarchy.’ in Bell, D. & 
Klein, R. Radically Speaking: Feminism Reclaimed. Melbourne: Spinifex, 1996, pp. 179-87; Travis, E. 
‘Stranger Than Fiction: The Backlash on Campus at the University of Victoria.’ in Bell & Klein, op.cit. 
pp. 222-30, and  Parker, K, ‘Those Who Speak For Women, listen: The idea that rape may be a 
biological behavior deserves a hearing.’  The Age newspaper, Monday 31 January 2000, p.15. 
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CHAPTER  

 3 
FEMINIST LEGAL SCHOLARSHIP:  

INTRUDERS ON GENDERED LORE 
 

 

Introduction 
We have seen in Chapter Two how masculinist theories on child sexual abuse, in 

particular intrafamilial abuse, have been promoted as objective and  scientific theories, 

when indeed such theories were produced and promulgated through a gendered conduit 

that was subjective and prejudicial towards victims and mothers.   Law too has been 

presented as an ‘objective’ social institution entailing the application of rational rules 

and a process of fact-finding.1  Similarly, legal discourse has been developed and 

promulgated through the same gendered conduit as are theories on intrafamilial sexual 

abuse. 

 

The purpose of this chapter is to identify the maleness of western law and the 

development of feminist perspectives critiquing the gender dimensions of law in its 

response to sexual violence against women and children. This chapter has seven 

sections dealing with socio-legal perspectives in sexual crimes, with a particular 

emphasis on intrafamilial sexual abuse.  The sections herein are: 

 The Evolution of Judicial Distrust Against Women and Children; 

 Intrafamilial Rape and Sexual Assault as a Legally Defined Crime; 

 The Application of Anachronistic Precedents; 

 Victimology: The Science of Victim Blaming; 

 Feminist Jurisprudence: Theoretical Themes; 

                                                 
1 Edwards, S. Sex and Gender in the Legal Process.  London: Blackstone, 1996. pp.1-2. 
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 Legal Constructions of Intrafamilial Sexual Abuse Victim/Survivors; and, 

 Judicial Mistrust of Legal Process. 

 

The central argument of this chapter is that western law is patriarchal and reflects the 

pattern of male dominance and control over women and children.  Following a general 

introduction on the context of the contemporary critique of law as a tool of patriarchal 

authority, this chapter will provide an analysis of the contribution of feminist legal 

scholarship in the area of sexual violence and the law.  

 

Sociologist Max Weber considered western law as a distinctively modern system 

which was linked to the rise of capitalism and the state.  Weber considered 

contemporary western legal development to be analogous to the increasing 

development of institutionalised bureaucracies, and political and class structures.  He 

stressed that the core of modern law was that it was a system based on ‘rationality’ 

rather than tradition, was formalised and codified, and was administered by specially 

trained persons, and that law derived its authority from the coercive power of the 

state.2    Weber also discussed bureaucracy and law, making a distinction between two 

types of decision making, one being ‘empirical decision making’, and the other, 

‘rational adjudication by precedent’.3  Weber considered empirical decision making to 

be a process of a reduction of facts in order to identify factual consistencies between 

preceding cases.  Empirical decision making excluded moral and ethical considerations 

focussing instead on converting factual similarities into ‘techniques’.4   

 

Weber’s second category of law, ‘rational adjudication by precedent’, was a process 

that resisted standards of equality and democratic fairness and instead supported and 

preserved the status position of ‘elites’ and those controlling dominant interests.5   For 

Weber, the aim of adjudication has been to elevate traditionalism through precedent 

which made law less rational and objective.6   At least until the mid 1970s there was a 

                                                 
2 Edwards, A. Regulation and Repression: The Study of Social Control. Sydney: Allen & Unwin, 1988, 
ch.5.  See also Morrison, K. Marx, Durkheim, Weber: Formations of Modern Social Thought. London: 
Sage, 1995, ch.4.   Karl Marx also critiqued law and the state as an instrument of class control but 
Weber’s concept of law as a rational institution is what is of interest to this chapter. 
3 Morrison, K.  Marx Durkheim Weber: Formations of Modern Social Thought. London: Sage, 1995, 
p.302. 
4 ibid. 
5 ibid. 
6 ibid. 
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general agreement among non-feminist sociologists that the main features of the legal 

system were its modern western form and its rationality, universalism and formality.7  

Such a view has been vigorously challenged by feminist scholarship which has 

identified the law as a male institution that has discriminated against women and 

children.  Weber’s concepts of the development in western law would not be lost 

entirely on feminist legal analysis.  Weber’s notion that law had the capacity to 

preserve elitist positions to and maintain and protect dominant interests could be 

transposed into gender and class elitism, and dominant male interests.  The legal 

technique of reducing facts to consistent similarities in preceding cases is another that 

has been well highlighted in feminist analysis, and will be discussed further in this 

chapter.  

 

The juxtaposition of objectivity and rationality as principles and prerequisites of 

modern law is one of the great fallacies of patriarchal domination.   The development 

and established relationship between psychiatry/psychology  and law, particularly with 

regard to sexual violence against women,  is testament to the dominance of male 

hegemonies found in both disciplines .8  That medicine and psychology can inform law 

is not at issue.  It is the role of dominant masculinist medicine and psychology that 

continues to inform law in a way which creates and maintains prejudice and harm to 

women and children that is at issue.9    

 

Feminist legal scholars continue to engage in a rigorous and most often contentious 

critique and debate as to judicial claims of objectivity, rationality and fact-finding 

processes.  Feminist jurisprudence has articulated an explicit recognition of the 

gendered nature of legal doctrine.  Gender discrimination against women and children, 

especially with relation to sexual crimes against them, has been consistently identified 

by feminist scholars as a major area of concern.  Often, what counts as legal process 

and objective fact-finding, is nothing more than a male dominated judiciary responding 

to, and treating, women in a way which reflects the social treatment of women in a 

                                                 
7 Edwards, ibid. p.105. 
8 This link is further enhanced by the establishment of the Australian & New Zealand Association of 
Psychiatry, Psychology and the Law (ANZAPPL).  This association also produces a journal of the same 
name.  
9 See for example Scutt, J. “Sexism and Psychology: An Analysis of the ‘Scientific’ Basis of the 
Corroboration Rule in Rape.” in Scutt, J. The Sexual Gerrymander.  Melbourne: Spinifex, 1994,  
pp.130-160. (a)  
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male dominated, male hierarchical society. Australian feminist lawyer Rae Kaspiew 

investigated the legal narrative in rape trials in Victoria, Australia, including 

intrafamilial rape trials.10  Kaspiew concedes that a diverse body of feminist theory is 

reconsidering feminist strategies in law reform since progressive changes achieved 

through feminist agitation are frequently subverted and undermined by a conservative 

judiciary that is deeply resistant to such change.11 

 

Legal suspicion against women and children’s allegations of rape and sexual assault 

and the development of a legal parlance that articulated this suspicion, has a long 

history in Common Law.  It is not inconsequential that the evolution of legal doctrine 

in the area of rape law mirrors the pervasive development and promulgation of 

patriarchal theories about women, in particular, female sexuality. There is an 

established historiography of medical literature  in which ‘woman’ is constructed  as a 

negative category of analysis.  Linking female sexuality and the biological 

reproductive system as an intrinsic nexus to physical pathology and madness promoted 

sickness and mental instability as a female trait.12  The formalisation of these dominant 

hegemonies produced and perpetuated a definitive ideology of women as inherently 

inferior, incorrigible and inept.   It provided a corollary for law, as a locus of social 

                                                 
10 Kaspiew, R. “Rape Lore: Legal Narrative and Sexual Violence” Melbourne University Law Review. 
20, 1995, pp.350-382. 
11 ibid. p.351. 
12 For example, in relation to medicine see Turner, B. Medical Power and Social Knowledge. London:  
Sage, 1987; Russell, D.  Women, Madness and Medicine.  Cambridge, U.K: Polity Press, 1995. 
In relation to psychiatry and psychology see Ussher, J.  Women’s Madness: Misogyny or Mental Illness? 
United Kingdom: Harvester Wheatsheaf, 1991; and Showalter, E. The Female Malady.  London:Virago, 
1987. 
For historical and political perspectives on women’s lives see French, M.  Beyond Power: on Women, 
Men and Morals.  London: Abacus, 1985;  Spender, L. Intruders on the Rights of Men.  London: 
Routledge & Kegan, 1983;   Matthews, J.  Good and Mad Women.  Sydney: Allen and Unwin, 1984;  
Anderson, B. & Zinsser, J.   A History of Their Own v. 1 & 11.  London: Penguin Books, 1988; Connell, 
R.   Gender and Power.  Cambridge. U.K: Polity Press, 1987., and  Scutt, 1994, op.cit. 
With regards to women and religion see Brown, J. & Bohn, C. eds  Christianity, Patriarchy and Abuse: 
A Feminist Critique.  Cleveland. US: Pilgrim Press, 1989; and  Anderson  &  Zinsser,  op.cit. v.1. 
With regards to the law and women see Scutt, J. 2nd Ed. Even in the Best of Homes.  Melbourne:  
McCulloch, 1990 (a);  Scutt, J. The Incredible Woman.  v. I  & II.  Melbourne: Artemis, 1997;  
Gelsthorpe, L. & Morris, A.  Feminist Perspectives in Criminology.  London: Open University Press, 
1990;  Graycar, R. ed. Dissenting Opinions.  Sydney:  Allen and Unwin, 1990;   Graycar, R. & Morgan, 
J.  The Hidden Gender of Law.  Sydney: Federation Press, 1990;  MacKinnon, C. “Feminism, Marxism 
and the State: Toward Feminist Jurisprudence.”   Signs. Journal of Women in Culture and Society. v.8, 
no. 4,  1983,  pp.635-658;   Edwards, S.  Sex and Gender in the Legal Process.  London: Blackstone 
Press, 1996;  Edwards, S.  Female Sexuality and the Law.  Oxford: Martin Robertson, 1981;  Smart, C. 
Law, Crime and Sexuality.  London: Sage, 1995;  Smart, C. Feminism and the Power of Law. London:  
Routledge, 1989;  Kirby, D. ed.  Sex, Power and Justice.  Melbourne: Oxford University Press, 1995; 
and  Naffine, N.  Law and the Sexes: Explorations in Feminist Jurisprudence. Sydney: Allen and 
Unwin, 1990.     



73 

control, to absorb these knowledges  and to incorporate and reaffirm the inferior, and 

indeed dangerous sexuality of women.13  

 

In the last two decades especially, Law as a social and political institution has been 

critically analysed and studied across a range of disciplines, which has influenced the 

burgeoning development of disciplines outside of traditional Law Schools, such as 

critical legal studies and criminology.  Much of the impetus for the burgeoning of 

critical legal studies has resulted from feminist scholarship and activism.  There is a 

growing body of contemporary western feminist scholarship across a range of 

disciplines that have engaged in a critical analysis of the legal system and the judiciary 

with regards to female sexuality, in particular rape and sexual assault.  Although 

feminist legal scholarship has a short history, it has amassed a body of knowledge that 

is interconnected to other progressive feminist disciplines and scholarship, such as 

political science and philosophy.14 This rigorous and most often contentious 

engagement between feminist scholarship and judicial discourse has identified the 

historical evolution of entrenched gender bias against women expressed through legal 

dictum and judicial process.15 

 

The canonisation into legal doctrine that women and children were possessed of a 

seemingly natural propensity to lie about rape and sexual assault, and therefore that  

                                                 
13  Sociologist Bryan Turner describes the belief in witches and the burning of same as a period of 
wholesale misogynistic murder of millions of women and Gilbert Geis draws an analogy between the 
misogynistic treatment of witches in history and current rape victims.  See Turner, op.cit. pp.85-87.  
Geis, G. “Lord Hale, Witches, and Rape.”  British Journal of Law and Society.  v.5, 1978, pp.26-44. 
14 Naffine, op.cit. p.1. 
15 This refers to feminist scholarship relating to the Westminster legal system and includes 
predominantly feminist scholarship from Australia, United Kingdom and Canada as well as prominent 
American feminist scholars whose writing on rape laws has much in common to those feminists writing 
about the English Common Law system of which countries such as Australia and Canada belong as part 
of the British Commonwealth.  The multi-disciplinary feminist critique of law includes scholarly 
lawyers, sociologists/criminologists, historians, psychologists and literature scholars.  Examples of 
pertinent and well renowned feminist legal scholars include: Scutt, 1990, (a) op.cit. &  1994, op.cit.;  
Scutt, J. “Sexual Assault and the Australian Criminal Justice System” in Chappell, D. & Wilson, P. eds. 
The Australian Criminal Justice System Melbourne: Butterworth, 1986, pp.57-83;  Graycar, R. “Telling 
Tales: Legal Stories About Violence Against Women”  Australian Feminist Law Journal, 7, 1996,  
pp.79-93;  MacKinnon, 1983 op.cit.;   MacKinnon, C.  Feminism Unmodified Cambridge MA: Harvard 
University Press, 1987;  Smart, 1989, op.cit. & 1995, op.cit.;  Kirby, op.cit.;   Edwards 1981, & 1996, 
op.cit.;  Naffine, op.cit.;  and Graycar  & Morgan, op.cit.   
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such allegations should be viewed with suspicion and extreme caution, has been well 

documented and analysed by a number of feminists and other authors.16 

 

Despite them being centuries or decades old, the pervasive influence of legal 

utterances that discriminate against women and children in cases of sexual assault has 

been maintained, and consistently reaffirmed through judicial discourse and trial 

process in contemporary trials.17  For these reasons it is worth a brief sojourn to 

discuss the work of two men whose legal pronouncements have had a profound impact 

in the maintenance and continued development of legal stories and trial processes to 

negate women and children’s reality of sexual abuse. 

 

The Evolution of Judicial  Distrust Against Women and Children 
 

1902:   ‘...there is often very great temptation to a woman 
by making a false or exaggerated charge, and supporting it 
with minute details of a kind, which the female mind 
seems particularly adapted to invent...judges are in the 
habit of telling juries that it is not safe to convict the 
prisoner upon the unsupported statements of the 
woman...’18  
 
1969: ‘...in cases of alleged sexual offences it is really 
dangerous to convict on the evidence of the woman or girl 
alone.  This is dangerous...because human experience has 
shown that girls and women do sometimes tell an entirely 
false story which is very easy to fabricate but extremely 
difficult to refute.  Such stories are fabricated for all sorts 

                                                 
16 See for example: Scutt, 1994, (a) op.cit.;  Graycar & Morgan, op.cit.;   Geis, G. “Lord Hale, Witches, 
and Rape.”  British Journal of Law and Society. 5, 1978,  pp.26-44;  Geis, G. “Revisiting Lord Hale, 
Misogyny, Witchcraft and Rape.” Criminal Law Journal. 10, 1986, pp.319-329;  Davies, L. “Problems 
of Delayed Disclosure and the Law.”   5th Australasian Conference on Child Abuse and Neglect, 
Melbourne. October 1995, Published in the proceedings (CD Rom);  Davies, L. “Protecting Paedophiles: 
Gender Bias in Child Abuse Prosecutions.”  Australian Feminist Law Journal.  v.12, March, 1999,  
pp.95-110; Davies, L. “Rules of Evidence in Sexual Assault Prosecutions.”  Balancing The Scales: 
National Conference on Sexual Assault.  Perth, W.A. June, 1996, published proceedings; Edwards 1981, 
op.cit.  pp.33-34. &  1996, op.cit. ch.7.  
17 Good examples of such a mind-set present in Australian Courts are given by Dr. Jocelynne Scutt in: 
Scutt, J. “Judicial Vision: Rape, Prostitution and the Chaste Woman”.  Women’s Studies International 
Forum. v.17, no. 4, 1994, pp.345-356 (b) ; Scutt, J. “The In-credible Woman: A Recurring Character in 
Criminal Law.” Women’s Studies International Forum. v.17, no. 4, 1992, pp.441-460; Scutt, J. Women 
and the Law.  Sydney: The Law Book Company, 1990 (b) see especially pp.482-500;  Scutt, 1986, 
op.cit.   
18 Sir Alfred Wills, Principles of Circumstantial Evidence.  London: Butterworth, 1902, p.364 and is 
cited by Davies, 1999, op.cit. p.96. 
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of reasons, which I need not now enumerate, and 
sometimes for no reason at all.’19 
 
1988:  ‘There is plenty of room for exaggeration or 
distortion in her descriptions or for notions to have been 
planted in her mind...’20 
 
1992: ‘I must warn you to be especially careful in 
considering the evidence in a case where sexual 
allegations are made.  Experience has taught judges that 
there have been cases where women have manufactured or 
invented false allegations of rape and sexual attack.’21 
 
1995  ‘...in a family setting and with a young girl, who can 
see into her mind...as to what motive there may 
be...perhaps (to) get even with her father, or matters of that 
nature...because there is not any specific motive, do not 
assume that there is not a motive...it is dangerous to act on 
(her evidence) unless it is supported or confirmed...’22 
 

Two central figures in the vilification of women’s and children’s credibility as 

witnesses in rape and sexual assault trials were Hale and Wigmore.  Though separated 

by two continents and more than two centuries, the confluence of the philosophical 

underpinnings of their writing and its influence on rape law is paramount.  Hale’s view 

of women as a dangerous sex was influenced in part by biblical accounts of women’s 

propensity to evil, while Wigmore relied on Freudian psychiatry for his repudiation of 

rape and sexual assault, especially father-daughter sexual abuse. 

 

Eighteenth century English Judge, Lord Matthew Hale cannonised the already present 

entrenched disbelief and suspicion of women and children who alleged rape when his 

book Hale’s History of the Pleas of the Crown, published in 1743, set out what became 

legal doctrine with regards to the crime of rape.23 Hale observed, in part with regard to 

rape, that “it must be remembered…that it is an accusation easily to be made and hard 

to be proved, and harder to be defended by the part accused, tho never so innocent.” 24  

Hale also urged caution in rape trials on the basis that ‘confident’ testimony by 

                                                 
19 Salmon LJ from the case of Henry and Manning 1969 and is cited in Edwards, 1996 op.cit. p.280 
20 ibid. p.268. 
21 R v David Norman Johns (unreported, 26 August 1992, Supreme Court of South Australia no. 91/452) 
22 This quote is taken from case C which forms part of the data collected for this thesis.  Case C, 1995 
Victorian County Court, trial transcript p.165. 
23 Hale’s History of the Pleas of the Crown  was first published in 1734 by Nutt and Gosling of London.  
Since then it has had a number of reprints.   This quote is cited by Scutt, 1994, op.cit. p.148. (a) 
24 Scutt, 1994, op.cit. (a) p.148.  
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‘malicious and false witnesses’ could cause a jury to falsely convict.25 Hale was 

responsible for putting into legal doctrine that a husband could not ever be guilty of 

raping his wife since she, upon marriage, forfeited any rights over her body, as she was 

the property of her husband. 26  Moreover, Hale presided over the last witches trial 

held in England in which the  accused women were found guilty.27     

 

Even the most circumspect reading of Hale’s writings identifies what legal scholars 

Scutt and Geis regard as Hale’s misogyny with regard to women.28 Geis  and Scutt 

argue that Hale set down legal principles about rape that had an extraordinary impact 

on determining contemporary rape laws in the Anglo-Saxon judicial system.29    

 

Hale’s utterances as to the lack of credibility that should be afforded women and 

children’s testimony cannonised judicial mistrust against complainants in rape trials.  

Judicial predilection for Hale’s doctrine of legal caution with regard to women and 

rape legitimised judges and lawyers warning juries as to the credibility of women and 

children’s allegations, and as such Hale’s writing was a catalyst which influenced the 

development of the ‘corroboration warning’ which became a legal precedent 

underpinning rape and sexual assault trials.30    

 

In 1934 American lawyer and academic John Henry Wigmore  published his ‘Treatise 

on Evidence’, which among other things, set forth legal doctrine for impeaching the 

credibility of girls and women who made allegations of sexual abuse.31   Influenced by 

the work of Freud, and armed with personal letters from psychiatrists claiming that 

female children and young women were pathological liars, who fabricated stories of 

rape and sexual assault by their fathers and other males, Wigmore declared:  

Modern psychiatrists have amply studied the behavior of 
errant young girls and women coming before the courts in 
all sorts of cases.  Their psychic complexes are 

                                                 
25 ibid. 
26 Edwards, 1981, op.cit. pp.33-34. 
27 Geis, 1986, op.cit. 
28 Scutt, 1994, op.cit. (a) & Geis, 1978 op.cit. & 1986, op.cit. pp.139-141.  Even in private 
correspondence to his children Hale wrote odiously of women, see Scutt, 1994, (a)  op.cit. pp. 139-141. 
29 Geis, 1978, op.cit. p.26, and Scutt, 1994, (a) op.cit. p.148. 
30 See Edwards, 1981, op.cit. p.59  In Edwards’ discussion of the basis of the corroboration warning she 
states that the requirement for a corroboration warning was first cited by Bracton in the 12th century and 
reiterated in legal doctrine by Hale in the 17th century.   See also Scutt, 1994 (a) op.cit. p.148.  
31 Wigmore, J.H.  Evidence in Trials at Common Law.  3A  Boston: Little Brown & Co., 1970 (reprint). 
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multifarious, distorted partly by inherent defects, partly by 
diseased derangements or abnormal instincts, partly by 
bad social environment, partly by temporary physiological 
or emotional conditions.  One form taken by the 
complexes is that of contriving false charges of sexual 
offenses by men.  The unchaste (let us call it) find 
incidental but direct expression in the narration of 
imaginary sex incidents of which the narrator is the 
heroine or the victim.  On the surface the narration is 
straightforward and convincing.  The real victim, however, 
too often in such cases is the innocent man.32 (brackets in 
original) 

 

Wigmore  believed that the ‘mentality’ of female complainants in rape cases was of 

paramount importance because of the very real possibility that the allegations were 

false.  In his treatise Wigmore published copious letters and articles  by psychiatrists 

who described children and young women’s allegations of rape and sexual assault 

against their fathers and other male relatives and acquaintances as fantasy and lies.  

Mental pathology and vengeance were considered motivating factors, and the presence 

of venereal disease in young children was simply explained away.  Detailed allegations 

by the children were met with incredulity by the psychiatrists, and were evinced as 

further proof that the children were liars and fantasisers with devious and wanton 

imaginations.33    

 

Wigmore’s confidence in psychiatry as a scientific tool with which to attach a spurious 

credibility to women and children in rape and sexual assault trials led him to exhort the 

need for all female complainants in trials involving sexual allegations, to have their 

‘social history’ and ‘mental makeup’ examined and testified to by a psychiatrist.34  

 

Like Freud, Wigmore is said to have falsified case reports of intrafamilial sexual 

abuse. In his case it was to discredit two young girls who had severe venereal disease, 

                                                 
32  ibid. ss  924a  p.736.  
33 ibid. ss 924a pp.737-745.  Correspondence and articles written by psychiatrists reflect the Freudian 
influence of sexual abuse as a ‘wishful biological urge’ as one psychiatrist stated. (See Wigmore fn 
1p.737).  Another psychiatrist regarded young children as the ‘most dangerous witnesses’ on the basis 
that the ‘sex instinct holds the foremost place in their thoughts and feelings’ leading to an ‘erotic 
propensity’ which was often manifested in ‘wanton facial expressions’ ‘sensuous motions’ and ‘manner 
of speech.’  On the other hand, he also warned that one must be careful not to be ‘deceived’ by the girl 
with the ‘madonna-like countenance’ and the ‘convincing upturn of the eye, with which she seeks to 
strengthen her credibility.’ (p.743). 
34 ibid. p.737. 
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which resulted allegedly from sexual abuse by their father. The father was successfully 

defended, and Wigmore later used these cases as examples of pathological lying in 

children with regards to intrafamilial sexual abuse.35  The immediate success of his 

exhortation that the judiciary should demand a psychiatric evaluation of female 

complainants in sex abuse cases is attested to by the 1937-38 American Bar 

Association Committee law review which stated that psychiatrists had  ‘unanimously’ 

concluded the expressed need for caution in sex trials36 (italics in original).  The 

committee considered the role of a psychiatrist was to identify whether the 

complainant possessed a ‘mental and moral delusion or tendency, frequently found 

especially in young girls, causing distortion of the imagination in sex cases.’37  On that 

basis the committee recommended that all complainants in sex trials be examined pre-

trial by a psychiatrist for the benefit of obtaining testimony as to the credibility of the 

complainant.  Given the extreme hostility and disbelief of children’s and young 

women’s disclosures of rape, expressed by those psychiatrists whom Wigmore used to 

support his treatise, and no doubt those upon which the Bar Association relied, such a 

recommendation is hardly surprising.  

 

Linking women’s sexuality with mental instability or the female capacity for 

vengeance, which was said to be manifest in false allegations of rape and sexual 

assault, was articulated prior to Wigmore.38  However, Wigmore’s inculcation into 

legal discourse of psychiatry as a judicial tool to be used in trials pertaining to sex 

charges was a water-shed for the strong emergence of a medico-legal discourse to 

develop in relation to rape law.   As Scutt  argues, the confluence of the work of Hale 

and Wigmore provided a supposed ‘scientific’ basis for the corroboration warning as a 

legal precedent to be given to juries in cases of rape and sexual assault, in the belief 

that the uncorroborated evidence of a woman or child was suspect.39  In contemporary 

sex trials the work of these two legal doyens are consistently quoted in trial 

arguments.40   

 

                                                 
35 Herman, J.  Father-Daughter Incest.  Massachusetts: Harvard University Press, 1981,  p.11. 
36 Wigmore,  op.cit. ss 924b  p.747  In fact, just to make sure that the reader is left in no doubt that 
‘unanimous’ really means unanimous, the term is stated again in parenthesis. 
37 ibid. 
38 Refer to chapter 2 Section 1 of this thesis. 
39 Scutt, 1994, (a) op.cit. p.148. 
40 ibid. 
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The underlying premise of corroboration warnings in rape trials was a moral one which 

reflected a deep-seated view that women were prone to malice and ‘mendacity’, and 

very adept at concealing such traits.41  With regard to children, it has been argued that 

the corroboration rule reflected adult revulsion that an adult male could be convicted or 

stigmatised on the word of a child.42    

 

Corroboration warnings remain an entrenched and inherent feature of all trials 

involving sexual allegations in Victoria, Australia, as is the case in many other 

jurisdictions, and judicial resistance to removing the warning on the basis of its 

prejudice to women and children has met with resistance.43  In the latter part of the 

1980s changes to the Evidence Act  removed the need for a mandatory corroboration 

warning to juries in sex trials.  This change came about as a result of feminist agitation. 

However, in 1989, the High Court of Australia upheld a stepfather’s appeal against 

conviction for the sexual abuse of his stepdaughter on the grounds that a corroboration 

warning should have been given to the jury by the trial judge.   The High Court 

reiterated the need for a corroboration warning to be given to juries in cases involving 

allegations of a sexual nature.44  

 

That the High Court condemned the rationale underpinning the corroboration warning, 

yet at the  same time argued the necessity for such a warning in sex trials, is indicative 

of the historical anxiety and bias imposed on victims whilst favouring the accused.45  

                                                 
41 Jackson, J. “Credibility,  Morality and the Corroboration Warning.” Cambridge Law Journal. 47, (3), 
1988, pp.428-454, p.445.  
42 ibid. 
43 See Davies, 1999, op.cit. pp.96-97; Scutt, 1994, (a) op.cit.  
44 Davies, 1999, op.cit. p.97.  The High Court’s decision to impose a direction on all judges in future sex 
abuse cases resulted in the corroboration warning being referred to as the ‘Longman Warning’ because 
the High Court decision came from R v Longman.  The Longman Warning is given in cases that have 
the following ingredients: (i) there is a lengthy delay in making a complaint; (ii) there is no independent 
corroboration of the allegation/s; (iii) the accused denies the allegation/s and gives evidence denying it.  
Because rape and sexual assault are by their very nature covert crimes that rely on an absence of 
witnesses, and that delayed disclosure is a prominent feature of sex abuse, the factors needed for a 
corroboration warning discriminate against victims and advantage the accused.  Despite these 
ingredients, in the trials researched for this thesis, a corroboration warning/Longman Warning was given 
in each trial, even when the accused did not give any evidence and even when there was evidence 
corroborating the victim/survivor’s evidence.  See also Tannin, G. “The Competing Demands, Interests 
and Rights of the Victims and the Accused in Sexual Offence Proceedings.”  Balancing The Scales: 
National Conference on Sexual Assault.  Published proccedings.  Perth: Centre Against Sexual Assault, 
1996.  Tannin discusses the abolition of the corroboration warning in Australian courts and the 
entrenched judicial resistance against its removal, resulting in the corroboration warning being 
reintroduced into sex offence trials.     
45 Tannin, ibid. 
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Despite jurisdictions around Australia in the late 1980s introducing modifications to 

the warning so that it was no longer a mandatory requirement for a judge to give such a 

warning, it remained law that judges had discretionary power to invoke such a 

warning.46  Judicial discretion also provided an avenue for trial judges to vary the 

strength of the warning.  The premise of the warning is that the evidence of women 

and children is less credible than the accused and remains so regardless of the 

gradation of corroboration warning.47  

 

The historical practice of judicial bias against women and children remains so 

entrenched that the warning remains a central tenet of most sex abuse trials in 

contemporary Australian trials.48 The corroboration rule, or Longman Warning, as it is 

now referred to, because of its precedence value, is not limited or properly defined, and 

as such, judges are able to interpret the application of, and the strength of the verbal 

warning they give to juries.  Thus, judicial subjectivity is pivotal in this area of law.  It 

is common practice for defence barristers to request a ‘strong’ Longman Warning to a 

jury in sex abuse trials, and any alleged inadequacy of the warning has provided an 

increasingly fertile ground for appeal, and so corroboration warnings are routinely 

given.49  As a consequence, no effective change has been wrought by modifications to 

the corroboration warning.   Scutt points out that entrenched legal bias against women 

and children victims as witnesses in legal trials ensures that corroboration warnings  

remain a linchpin in judicial process.50  

 

Scutt  further argues that although three centuries have elapsed since Lord Hale put 

into legal doctrine that women and children rape complainants made such allegations 

with ease and must be viewed with suspicion Australian courts have found it fit to 

routinely reiterate such a view without invoking any critical analysis.51  Moreover, 

                                                 
46 Scutt, 1992, op.cit. p.443. 
47 The corroboration warning can range from a judicial comment that the jury ought to ‘scrutinise’ with 
the greatest care the evidence of the victim/survivor, to a stronger warning stating that it is ‘dangerous’ 
and ‘unsafe’ for a jury to convict the accused on the uncorroborated evidence of the victim/survivor.  
For a good review of the gradation of corroboration warnings see Davies, 1995 op.cit.; 1996, op.cit.; 
1999, op.cit. and Tannin, op.cit. 
48 Davies, 1995 & 1999, ibid.; Tannen, ibid. 
49 Tannin, ibid. & Scutt, 1992,  op.cit. 
50 Scutt, ibid. 
51 Scutt, 1990, (a)  op.cit. p.304  Scutt discusses how the federal court in California critically analysed, 
in the 1970s,  Hale’s idea that rape or sexual assault was a charge easily made by women and children.  
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feminist agitation to remove the prejudice that the Corroboration Warning invokes 

against women and children, has not been successful.52  Hale’s edict defining women 

as possessing malicious intent, and Wigmore’s writing, infusing notions of mental 

instability with the lying nature of girls and women, live on in contemporary legal 

writings.53   

 

The corroboration warning clearly discriminates  against women and children, who 

make up the majority of rape and sexual assault victims, by isolating their legal 

testimony and weighting it with a legal caution as to its veracity.  A very clear example 

of the absurdity of such a warning and its potential to discriminate against victims was 

noted by Roch  J, an English Judge who observed that: 

. . .for example, if a woman was raped and then robbed in 
her own home, presumably a Judge would be required to 
explain to the jury that it would be dangerous to convict 
the accused on the uncorroborated evidence of the victim 
in relation to her story of the sexual assault, but not 
dangerous as far as the robbery was concerned.54  

 

In other words, the woman’s evidence about being robbed in her own home, in the 

absence of any other witness, should not be subjected to a corroboration warning.  

However, if the robber also raped the woman, then her evidence about that ought to be 

weighted by a corroboration warning.  Such a mindset reveals the degree of prejudice 

against women who make allegations of rape and sexual assault.  In law, men’s sexual 

violence against women and children is protected by orthodox dogma that discredits 

the evidence of women and children alleging sexual assault.  

 

Anna Clark’s Women’s Silence Men’s Violence is an historical expose of sexual assault 

in England between 1770 and 1845.55  Clark’s historical research reveals the process 

and barriers that operated in a way that punished women who alleged rape at the same 

time as denying the reality of rape.  Upon reporting a sex offense women were 

                                                                                                                                             
They found that it was not a charge easily made and that children and women found it difficult to talk 
about and to report it to authorities.   
52 Scutt, 1992, op.cit.; Davies, 1999, op. cit.  
53 For example see Edwards, 1981, op.cit. pp.150-171 and  1996, op.cit. chs. 6, 7 & 8. 
54 The Department of Women (New South Wales) Heroines of Fortitude: The Experiences of Women in 
Court as Victims of Sexual Assault. Department of Women (NSW): Woolloomooloo N.S.W., 1996, 
p.184.  
55 Clarke, A.  Women’s Silence Men’s Violence.  London: Pandora, 1987. 
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required to provide a sum of money as a surety against themselves, and failure to do so 

meant that the woman was gaoled until the trial.56  Of  those cases that proceeded to 

trial it was not surprising for judges to acquit the accused on the grounds that the 

woman’s verbal description of the rape identified her as having an immoral 

character.57   The high acquittal rate of those few cases that did get to court, along with 

the practice of the complainant paying bail or being gaoled until the trial, provided a 

further barrier of fear for women reporting sexual crimes.  Finally, the female herself 

could be charged with indecent exposure either in the course of being raped or sexually 

assaulted, or after such an assault had occurred.58 

 

Clark’s historical analysis of English rape laws gives a clear account of the degree and 

depth of prejudice leveled at women and children who alleged rape and sexual assault.  

Similarly other historical analyses of how the law has responded to the crime of rape 

and child sexual abuse in Common Law trials in Australia identifies the same level of 

prejudice.59  Feminist lawyer, Susan Edwards’ historical analyses of rape laws and 

their application in contemporary rape trials in England highlights the maintenance of 

judicial mistrust and prejudice towards women.60  In relation to child sexual abuse 

trials, Edwards and Scutt, and more recently the research of Taylor, have revealed the 

presence of a constant link between masculinist psychosocial theories and legal 

discourse of the ‘fantasising’ and ‘lying’ child, thus contouring the judicial claim of 

the need for a corroboration warning.61  

 

 

                                                 
56 ibid. p.66. 
57 ibid. p.67. 
58 ibid. pp.65-66. 
59 Rayner, M. “Incest and the Law in Western Australia 1829-1989.”  in Hetherington, P. ed. Incest and 
the Community: Australian Perspectives.  Perth: University of Western Australia, 1991; and  Scutt, J. 
“Law Reform and Child Sexual Abuse in Australia.” in Hetherington, op.cit. pp.117-138. 
60 Edwards, 1981, op.cit. pp.50-51.  Edwards locates specific examples of judges presiding over 
contemporary rape trials and instructing juries as to the caution needed when assessing the credibility of 
the rape complainant by referring to legal vignettes used by judges in the nineteenth century.  Note this 
same vignette was used in the rape in marriage trial presided over by Bollen J, South Australia Criminal 
Court.  
61 See Edwards, 1996, op.cit. ch.7;  Scutt, 1983, op.cit.  & 1990, (a) op.cit. ch.4.  See also Taylor, S. 
“Court Licensed Abuse and the Construction of the “Incest” Victim.”  2nd National Conference on 
Sexual Assault and the Law, Perth, June 1996, published proceedings; Taylor, S. C. “And Now Your 
Honour for my Next Trick...Yet Another Defence Tactic to Construct the Mad, Bad and Colluding 
Mother and Daughter in Intrafamilial Sexual Assault Trials.” Australian Feminist Law Journal. v.14, 
March 2000, pp.121-131.  
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Intrafamilial Rape and Sexual Abuse as a Legally Defined Crime 
Sexual crimes against children and young adults within the family, named under the 

shibboleth, ‘incest’, did not become a specific criminal offence in Westminster Law 

(which included Australia) until 1908.62 The motivation for proscribing ‘incest’ as a 

criminal act had little to do with the protection of children, but was rather motivated by 

eugenic arguments about the social and biological ills created by inbreeding.63  Prior to 

this date, ‘incest’ in English Common Law is said to have been dealt with by 

ecclesiastical courts, although evidence exists to show that prior to 1908 British and 

Australian courts dealt with ‘incest’ cases, albeit a small number of them, under 

general laws pertaining to indecency and other sexual prohibitions.64 The introduction 

of legislation to make ‘incest’ a specific crime within the Crimes Act was met with 

enormous resistance.  Some members of the House of Lords were concerned that the 

actual incidence of ‘incest’ was so rare that it did not warrant specific legislation, 

despite collected statistics that showed otherwise.65 

 

Scutt believes that the feminist catch-cry, ‘the personal is political’, epitomised the fact 

that what happens to women and children in their daily lives, in the realm of the 

‘private’ such as the home and family life, is very much part of the standards and 

reality of life in the public world.66 Scutt argues that ‘(t)he status of women is crucial 

to the way what we say, and what we demand, is perceived.  So long as women’s 

claims are denied because we are women, our status as women is used against us.’67   

 

With regard to the application of legal rules Scutt has discussed the judiciary’s 

deference to Hale’s edict without any critical analysis of its relevance to contemporary 

knowledge about rape and child sexual abuse. She believes that such actions constitute 

the endemic prejudice against women and children who allege crimes of sexual 

                                                 
62 Smart, 1989, op.cit. p.53. 
63 Model Criminal Code Officers Committee Chapter 5, Sexual Offences Against the Person: Report. 
May 1999, Division 6, 5.2.34. 
64 A number of authors have written about the historical development of ‘incest’ law and trials in the 
mid to latter part of the nineteenth century.  See Clark, op.cit.;  Bavin, J. “Writing About Incest in 
Victoria  1880-1980.” in Hetherington, op.cit.; Rayner, op.cit., and Scutt, 1991, op.cit.   
65 Smart, 1989, op.cit. pp.53-54. 
66 Scutt, J. “The Personal is Political.” in Bell, D. & Klein, R. eds Radically Speaking: Feminism 
Reclaimed, Melbourne: Spinifex, 1996,  pp.102-110. 
67 ibid. p.110. 
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violation.68 Despite feminist agitation for legal reform in rape laws, Scutt believes that 

too often the legal response is unsatisfactory, because the changes do not address 

problems of entrenched judicial prejudice towards women and children in sex trials: 

(T)he response to feminist demands for reform has too 
often led to superficial changes, failing to address the 
deep-seated ideology of ownership of women and children 
which underlies problems in eliminating child sexual 
abuse.  Social and cultural institutions adhere to a 
hierarchical structure placing men, and particularly fathers 
and husbands, at the top.  Giving proper recognition to the 
enormity of the sexual abuse of children and wives 
threatens not only male concepts of justice, but the 
organisation of society itself.  Indeed, an adequate 
response to child sexual abuse can occur only by breaking 
the masculine ethos that dominates both the public sphere, 
particularly the legal system, and the private sphere of the 
family.’69 

  

The concept of the family as a private institution whose privacy was not to be 

encroached upon, and the concept that ‘a man’s home is his castle’, made family life 

all the more impervious to public/government investigation and intervention.   The 

sacredness of family privacy was even more entrenched at the time that ‘incest’ laws 

were introduced just after the turn of the twentieth century.  As the two following 

passages demonstrate, objections by members of the House of Lords opposing the 

introduction of legislation in the first decade of the twentieth century, resonate with 

notions of family privacy, read as men’s privacy, being desecrated, and include the 

well worn male interlocutor that children lie about sexual abuse: 

I believe that legislation of this character is calculated to 
do an infinite amount of mischief...these are cases in 
which it is inadvisable to drag into the light of day.  I do 
think that it is a reflection on the beginning of the 
twentieth century that it should be thought necessary to 
deal with this matter at all.70 

 
(I am) very much afraid, however, that by making this a 
new crime (you) are opening the door very wide to 
blackmailers, and to charges being brought against persons 
without proper foundation.  (You know) very well that in 
regard to an offence of a similar character, charges (are) 

                                                 
68 Scutt, 1991, op.cit. p.125. 
69 ibid. pp.117-118. 
70 Smart, 1989, op.cit. p.54. 
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brought by young girls which (have) no foundation 
whatever in fact.71  

 

The introduction of specific laws prohibiting the sexual abuse of one’s own children, 

or other lineal, lateral or step relatives, has not resulted in the serious protection of 

victim/survivors, and as this chapter and thesis as a whole will demonstrate, the same 

prejudice and resistance that opposed the introduction of laws to protect children 

within the family unit, remains largely intact and well articulated and practised in legal 

discourse. 

 

The Application of Anachronistic Precedents  
Precedents that are anachronistic, and as feminist legal scholars rightly contend 

discriminate against women and children, delineate a judicial mind-set that is wholly 

male, and which abrogate women and children’s experiences.  They also provide a 

conduit for the regurgitation of stereotypical stories about hysterical, mad and bad 

females. The historical, judicial bias against women is further maintained and 

reinforced through the application of precedents, of which the corroboration warning 

given in trials involving allegations of rape and sexual assault is but one area.  Legal 

rulings set a precedent which may be applied to future cases regardless of their 

accuracy or currency, and as Edwards acknowledges, precedent authorises and 

therefore solidifies male experience and male dominance, and later application and 

interpretation of precedent allows ‘masculine individualism to creep in.’72 For 

victim/survivors of rape and sexual assault, legal precedents establish an a priori case 

about their general character and evidence before such a witness has spoken in the 

courtroom.  Conversely, these same precedents advantage offenders by making claims 

about women and children that negate their status as citizens of equal worth and value 

in comparison to men.  

 

As MacKinnon argues, rape laws and precedents recapitulate the views of men so that 

only women’s experiences of rape that conform to a male view or standard are 

applicable in law.  Consequently, the female experience of sexual violation is only 

valid:  

                                                 
71 ibid. These two statements were made by members of the British Parliament in 1903 and 1908 
respectively. 
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When it most closely conforms to precedent, to “facts,” to 
legislative intent, it will most closely enforce socially male 
norms and most thoroughly preclude questioning their 
content as having a point of view at all.  Abstract rights 
will authoritize the male experience of the world.73   

 

Australian barrister and writer Lloyd Davies is a fierce critic of the role of a judiciary 

that is in his opinion, patriarchal and dependent upon legal precedents that have a long 

history of prejudice against women and children complainants of rape and sexual 

assault.  Davies in particular, and others, have elucidated the process by which 

intrafamilial rape convictions have been overturned by the higher courts for the most 

fallacious of reasons.74   Scutt has also critically examined how contemporary legal 

judgements so often rely on legal precedents that may be more than two centuries old, 

stating that they were manifestly unjust then and remain so in contemporary 

decisions.75  As Davies aptly described, the legally enshrined misogyny against women 

and children victims of sexual violence, paraphrased through the corroboration 

warning and other judicial rhetoric, has resulted in defence lawyers “trotting out like a 

Greek chorus” legal dictums designed to prejudice the testimony of women and 

children.76  The intersection of historic precedent and centuries old legal doctrine 

continues to prevail within Australian courts, and whilst there have been some 

progressive changes, the patriarchal philosophy underpinning law means that the 

judicial response to sexual violence is more often than not regressive rather than 

progressive.77  

 

Mary Mossman has expounded how law’s power is its claim to legal method as a form 

of legal science. 78  Judicial rhetoric about impartiality, a reliance on verifiable facts, 

                                                                                                                                             
72 Edwards, 1996, op.cit. p.4. 
73 ibid. p.658. 
74 See for example:   Davies, 1996, op.cit.  & 1999, op.cit.; Davies, L. “What Grandpa Did – Problems 
of Delayed Disclosure.” Brief. v.23, no. 3, 1996, pp.10-12., and  Young, M. “Guilty Verdicts of Juries in 
Childhood Sexual Assault Cases – Unsafe or Unsatisfactory.” National Conference on Sexual assault 
and the Law.   Melbourne, November 1995, published proceedings pp.103-113. 
75 Scutt, J. “Bias in the Courtroom: The Poverty of the Unchallenged Precedent.”  in Scutt, 1997, op.cit. 
pp.147-158. 
76 Davies, 1996,  op.cit.  
77 See for example: Mawson, M. “Whores, Witches and the Lore: Rape and Witchcraft, Legal and 
Literary Intersections.”  Australian Feminist Law Journal.  v.12, March, 1999, pp.41-56.;  Grix, J. 
“Law’s Truth and Other Lies: Women, Sexual Assault and the Criminal Justice System.”  Australian 
Feminist Law Journal, v.12, March 1999, pp. 93-94., and  Davies, 1999 op.cit. 
78 Mossman, M. “Feminism and Legal Method: The Difference it Makes.” Australian Journal of Law 
and Society, v.3, 1986, pp.30-53. 
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and a framework that provides for a rational investigation, is nowhere to be found in 

the legal reasoning applied by those of the judiciary, who drew upon patriarchal 

assumptions about divine and natural laws pertaining to the female character, 

biological traits and place in the social order of a male world.79  

 

Mossman discusses the legal doctrine of precedent and the difficulties of legal method 

as one which uses legal precedents as a means of upholding legal rights.  As Mossman 

argues, if precedents are required to secure claims, then only existing claims will 

receive legal recognition, which helps to maintain the status quo whilst denying new 

and emerging claims.80  This point is particularly relevant to marginal groups, in the 

case of indigenous land claims, and feminist challenges to law’s treatment of rape and 

other gendered crimes against women.   Law accommodates legal rhetoric about 

detachment and neutrality, but judicial rhetoric about women is expressed in a way that 

negates their credibility in legal doctrine and trial process.  For example, it is not 

uncommon for judges to provide a jury with anecdotes which are given alongside 

corroboration and other jury warnings.  These anecdotes may provide a fortiori 

emphasis to these warnings that serve to further discriminate against women.81    

 

In an Australian rape trial in 1992, the trial judge provided the jury with a vignette that 

cautioned them about the need to carefully examine the uncorroborated testimony of a 

woman alleging rape. 82 The same  anecdote used by the judge has been used by other 

judges in contemporary rape trials in England, although the vignette was first used 

more than a century ago in a British rape trial. Nonetheless, the trial judge in the 1992 

trial felt it was an appropriate analogy to be juxtaposed to the evidence given by the 

woman in the case over which he was presiding. 

 

                                                 
79 ibid.  
80 ibid. p.40. 
81 See Edwards, 1981, op.cit. Part II. 
82 R v David Norman Johns op.cit. Note that Scutt and other feminist writers have discussed this case at 
length after the trial judge told the jury that there was nothing wrong with a husband using ‘rougher than 
usual handling’ to make his wife comply to his sexual demands.  With regard to the anecdote given to 
the jury, the trial judge told a story about a young woman who accused a ‘respectable business and 
family man’ of raping her on a train.  The judge went into extraordinary details about the decor of the 
train and the surrounding countryside.  The judge told the jury that the woman was mentally unstable 
and concocted a false story.  The judge went on to tell the jury that this woman had a history of making 
claims about having been sexually assaulted by other men and that all of these stories were fabrications 
from the mind of a mentally ill woman. 
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The  historical suspicion and prejudice against women and children is located within a 

dominant and maintained patriarchal framework of law which regards precedents that 

are anachronistic and misogynist as having greater value than testimony of women and 

children.  As such, legal precedents help to legitimate an almost static judicial rhetoric 

of sexual violence as a crime that must conform to the judicial lore of men first and 

foremost.  

 

 Victimology : The Science of Victim Blaming 
‘Victimology’ emerged in the 1970s as another masculinist approach which sought to 

identify victim characteristics.  Victimology blended psychological theories with legal 

culpability.  Not surprisingly a number of male researchers focussed on rape and child 

sexual abuse victims, and with equal predictability blamed women and children for the 

sexual violence inflicted upon them.  A primary and central proponent of victimology, 

and the process of making rape victims culpable for the behaviour of rapists, was Amir 

whose first published work in 1970 argued that it was the behaviour of women which 

determined their rapability, or as MacKinnon suggested, our ‘fuckability’.83  The net 

effect of such theories is their currency value in dominant ideologies about sexual 

violence against women and children.84   

 

Victimologist Leroy Schultz considered child victims to range across a continuum 

from ‘accidental victimisation’ to full ‘seductive partner’  and/or initiator.85  Just how 

children are ‘accidentally’ raped or sexually assaulted is not clarified. Schultz 

considered the harm done to children both physically or emotionally to be minimal, 

saying that previous literature had ‘exaggerated’ the trauma suffered by children.  He 

                                                 
83 See Gilmartin-Zena, P. “Attribution Theory and Rape Victim Responsibility.”  Deviant Behaviour. 
v.4, 1983, pp.357-374.  Gilmartin-Zena notes that whilst Amir was not the first author to approtion 
blame to women for being victims of rape, his work was seminal to the development of victimology as a 
discipline.  See also MacKinnon, 1983, op.cit. p.654.  MacKinnon considers legal and social 
perspectives of women and rape which are both male dominated areas of thought and action, equate 
sexuality and violation as reasonable actions.  This allows women to be defined in terms of their 
‘fuckability’.  
84 For feminist discussions and critiques about victimology and its theory-centredness around blaming 
women and children victims of sexual crimes see for example  McCarthy, T. “Rethinking Theories of 
Victimology.” in Cook, S. & Bessant, J. eds  Women’s Encounters with Violence: Australian 
Perspectives.  California: Sage  1997, pp.127-144;  Gilmartin-Zena, P. “Attitudes Toward Rape: Student 
Characteristics as Predictors.” Free Inquiry in Creative Sociology. v.15, no.2, November 1987, pp.175-
182;   Gilmartin-Zena, P. “Gender Differences in Students’ Attitudes Towards Rape.” Sociological 
Focus.  v.21, no.4, 1988, pp.279-292. 
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believed that some children found the experience of being sexually violated as 

‘stimulating’ and ‘erotic’, whilst a few children exhibited ‘hysteria’, and suggested that 

children most often offered little if any resistance.  This latter point situates victims, in 

this case children in particular, as operating on an equal power level with the offender.  

These descriptions resonate with the dual Freudian concept of the seductive or 

hysterical child, and holding the child accountable.  With regard to physical injury to a 

child, as a result of violence to force submission or injury as a result of the explicit 

sexual act, Schultz regarded these as minor ‘problems’,  saying: 

physical damage may involve body organ damage, tears or 
rupture, possible hemorrhage, general body damages such 
as abrasions, bites or bruises, broad ligament lacerations, 
venereal disease, vulvitis, or pregnancy...These types of 
problems can be treated promptly and efficiently in a 
clinic, hospital or a properly staffed and equipped office.86 
 

Drawing on previous research of psychiatrists who blamed victims for the abuse, 

Schultz claimed this was evidence of the complicity of girls in initiating and 

maintaining their own sexual violation by their fathers or other male adults.  He further 

suggested that any trauma suffered by children was caused by the reactions of the 

mother or parents, and not by the abuse per se.  Schultz accepted that legal trials were 

traumatic to children, but believed this was because the trial highlighted the 

‘contributory’ role of the child victim.87  Elsewhere, Schultz has argued that the term 

‘sexual abuse’ is often misused, because such a term implies that the child was a 

victim and that the adult was an offender.  He believes that these binary concepts of 

victim-offender set up a false dichotomy.88 

 

Schultz has also suggested that child sexual abuse, including ‘incest’ between an adult 

parent and child, is not necessarily damaging.89  Schultz’ ideas have appealed strongly 

to groups and organisations set up to oppose child sex abuse prosecutions.  These 

groups, made up of lay members of the community as well as professional people such 

as lawyers and psychiatrists, dispute the prevalence and reality disclosures of child 

                                                                                                                                             
85 Schultz, L. “The Child as a Sex Victim: Socio-Legal Perspectives.” in Schultz, L. ed. Rape 
Victimology. Springfield USA: Charles Thomas, 1975. pp.257-273, p.258. 
86 ibid. p.260. 
87 ibid. pp. 263-264. 
88 Hechler, D. The Battle and the Backlash: The Child Sexual Abuse War. Massachusetts: Lexington 
Books, 1988, p.126. 
89ibid. p.127. 
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sexual abuse, especially intrafamilial abuse, as well as the concept of ‘harm’ suffered 

by children.90   A legal professional, who had aligned herself with advocacy groups 

that supported accused and convicted sex offenders, stated that sex offenders were still 

‘excellent parents. . .despite that one little hangup’ (sexually abusing their own 

children).  She further stated: ‘It’s not as if they abuse them all the time.  It may be two 

or three times a week over a prolonged period (and they) were not necessarily 

damaged by the experience.’91  It is worth noting how some professionals discuss 

‘parents’ who sexually abuse their children, rather than identifying that it is ‘fathers’ or 

‘step-fathers’ who are predominantly the parent doing the abusing.  The word ‘parents’ 

almost always masks the gendered nature of the crime. 

 

Feminist scholars have identified the extent to which the judiciary attributes blame to 

victim/survivors for having been raped or sexually assaulted by their father or 

stepfather.92  Even the archaic legal term ‘prosecutrix’, which is still applied to 

victim/survivors in sex abuse trials, carries a pejorative meaning which is associated 

with the concept of a person bringing a personal prosecution against another person.93 

 

Feminist Jurisprudence: Theoretical Themes 
‘The law intrudes to such a large degree on the lives of women that feminist engagement is essential.’94 

 

On the topic of sexual violence and the law, feminist scholarship has consistently 

identified the polymorphic ways through which legal doctrine and trial process exact 

and reaffirm male control over women and children.  Feminist lawyer Susan Edwards 

believes that feminist debate has concentrated on examining the ‘symbolic function of 

                                                 
90 ibid. pp.126-128. 
91 ibid. p.126. 
92 See Feiner, L. “The Whole Truth: Restoring Reality to Children’s Narrative in Long Term Incest 
Cases.” The Journal of Criminal Law and Criminology, v.87, no.4, 1997, pp.1385-1428;  Mitra, C. 
“Judicial Discourse in Father-Daughter Incest Appeal Cases.” International Journal of the Sociology of 
Law, 15, 1987, pp.121-149; and  Duncan, S. “Disrupting the Surface Order and Innocence: Towards a 
Theory of Sexuality and the Law.” Feminist Legal Studies. v.II, no.1, 1994, pp.3-28. 
93 See Brownmiller. S. Against Our Will. London: Penguin, 1975, p.27.  Brownmiller identifies the term 
‘prosecutrix’ as being introduced at a time in legal history when the female carried the burden of 
instituting a civil writ in order for a rape trial to take place.  She argues that the term has connotations of 
a vindictive type of personal prosecution brought about by one person against another.    
94 Heath, M. & Naffine, N. “Men’s Needs and Women’s Desires: Feminist Dilemmas About Rape Law 
‘Reform.’”The Australian Feminist Law Journal., 3, 1994, pp.30-52.   
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law’, and its dual binary opposites of either an absence in protecting women from 

violence or exercising control over women through a masculine ideology.95   

The law ostensibly deplores rape and intrafamilial and extrafamilial child sexual abuse.  

However, an analysis and critique of the laws, legal process and judicial response to 

such a crime militate against these legally encoded prohibitions.  What becomes clear 

about male dominance is the absence of women’s voices and women’s experiences in 

legal discourse.  Feminist scholarship in the area of law demonstrates more powerfully 

than any other legal scholarship this deliberate act of  silencing and of constructing 

alternative accounts of  women  and children’s experiences of violence in their lives.  

 

A shared theme among feminist jurisprudence is the maleness of laws regarding rape 

and sexual assault, and the inherent bias against women and children that accompanies 

the application of those laws. Moreover, feminist scholarship  has articulated the ways 

in which law responds to rape through a wholly male,  white, middle-class conduit that 

not only ignores women and children’s experiences of sexual violence, but actively 

disqualifies them, in order to promote a legally constructed version that accords with 

patriarchal views of female sexuality. Feminist theorists have examined and researched 

this area through a range of  theoretical perspectives and strategies. 

  

Feminist legal scholar Ngaire Naffine argues that law’s promotion of an abstract 

person who is without gender, class or race, and whom the law serves equally, is 

dismantled through a critical examination of legal principles and legal method.  

Judicial rhetoric of legal impartiality and neutrality embody such an ideal, and Naffine 

sets out to demonstrate that such a claim is untenable when analysed and 

problematised.96  Naffine proposes that a central thesis in the body of feminist 

literature on law describes and identifies a male monopoly that is systematically 

supported through a patriarchal culture.  Naffine distinguishes three feminist phases of 

a critique of law.  These phases encapsulate the maleness of law and therefore its 

discrimination against women; law’s claims to impartiality as a masquerade that 

obscure a partiality that is wholly male; and finally, legal rhetoric and its reflection of a 

dominant patriarchal social order. 97   

                                                 
95Edwards, 1996, op.cit. p.4. 
96 Naffine, 1990, op.cit. pp.52-53. 
97 ibid. pp.3-7. 
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McBarnett suggests that legal rhetoric promotes the legal system as ‘the mantle of a 

truth-finder’, but feminist critique of legal narratives and judicial bias in legal method 

and process dismantle law’s rhetoric to claims of neutrality, impartiality, fairness and 

justice.98 Bates has further eroded this legal claim by examining the way in which 

judges can exclude evidence that may be of crucial assistance in fact-finding in cases 

of intrafamilial abuse.99   Bates believes that judicial response to the process of fact-

finding in child sex abuse cases obfuscates fact-finding  rather than enhances such a 

process.  Moreover, the power of judges to disqualify other forms of evidence, that do 

not accord with their viewpoint, can lead to witnesses being silenced so that fact-

finding becomes the mantle of legal viewpoints only.  

 

Catharine MacKinnon and Jocelynne Scutt, both radical feminist lawyers and theorists, 

locate sexual violence as an extension of patriarchal society, and the legal response as 

reflecting the same mind-set.  Radical feminist analyses propose that women’s 

sexuality is controlled by men, and is therefore a central factor in the domination and 

subjugation of women.  Their radical feminist perspectives on rape law jurisprudence 

have been influential and prominent in feminist debate and engagement.  Their critical 

engagement with the law and its treatment of women and children is informed both by 

their professional practice as lawyers and their feminist activism.    

 

Drawing on Marxist theory of class domination, MacKinnon draws an analogy on the 

male/female paradigm of domination based on the construction of sexuality in which 

men as a class dominated women. As MacKinnon states: “Sexuality is to feminism 

what work is to Marxism”.100  MacKinnon argues that female sexuality is dominated, 

controlled and subordinated through male power, and that law, as a locus of state 

power and authority, legitimises and institutionalises male dominance and control over 

women.  Her proposition is that ‘the state is male in the feminist sense in that ‘(t)he 

law sees women the way men see and treat women.’ 101  Because female sexuality and 

the sexual act per se are constructed and defined by men, rape is considered a crime 

only when it is legitimised through a male perception.  MacKinnon also locates rape as 

                                                 
98 McBarnet cited by Kaspiew,  op.cit. pp.352-353. 
99 Bates, F. “Can We Accept the Acceptable? Evidence and Procedure in Child Sexual Abuse Cases in 
Recent Australian Law.” Children Australia, v.17, No.3, 1992, pp.13-16. 
100 MacKinnon, 1987, op.cit. p.49.  
101 MacKinnon, 1983, op.cit. p.644. 
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a crime with women’s bodies defined in terms of property and ownership.  Thus, rape 

in marriage, and the rape of women by men they know or are related to, does not 

constitute real rape in the eyes of men.102  Accordingly, rape laws reflect men’s 

definitions of women’s experiences, and so through such a regime, rape laws are 

almost unenforceable, and rather than rape being prohibited, it is regulated:  

(r)ather than deterring or avenging rape, the state, in many 
victims’ experiences, perpetuates it.  Women who charge 
rape say they were raped twice, the second time in court.  
If the state is male, this is more than a figure of speech.103 

 

MacKinnon views the sexual objectification of women within an epistemological and 

political framework.  The dominance of masculinist perspectives is such that they are 

systemic and hegemonic.  The perspective from the ‘male standpoint’ dominates 

systems of knowledge and systems of action.104  Legal rhetoric and utterances are 

privileged, not just because of the power inherent in the law as a social system of 

authority, but because a legal point of view is the standard by which all else is to be 

measured.  MacKinnon argues that ‘(law’s) point of view is the standard for point-of-

viewlessness, its particularity the meaning of universality.’105 Through such a 

framework the ‘point-of-viewlessness’ of law is elevated to a claim of neutral 

objectivity.  Such a claim is central to law’s self-referential rhetoric and system, and in 

so doing, elides the masculinist hegemony that underpins the institution of law and the 

state. 

 

Despite more than fifteen years separating MacKinnon’s aforementioned arguments 

and contemporary feminist debate on law and sexual violence, her work has lost none 

of its validity or centrality to feminist jurisprudence, because the institution of state 

and law remain male dominated and male centred.   MacKinnon acknowledges the 

legal improvements that have been gained as a direct result of feminist activism, but 

further highlights the misogyny, discrimination and active resistance by the judiciary 

to provide equality to women and children.106     

                                                 
102 ibid. see pp.647-653.  MacKinnon’s ideas correspond  with other feminist writers on the topic of rape 
who argue that rape is a form of control over women.  For example:  Brownmiller. S. Against Our Will. 
London: Penguin, 1975.  See also MacKinnon, 1987, op.cit. 
103 MacKinnon, 1983, op.cit. p.651. 
104 ibid. p.636.  
105 ibid. pp.638-639. 
106 MacKinnon, C. “Engendering Change.”  California Lawyer.  v.40, March, 1998, pp.41-42 & 91. 
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Jocelynne Scutt has written extensively in the area of women and the law, and has 

consistently identified the sexist and prejudicial process of  law and judicial attitudes 

within the Australian legal system.   Her work has incorporated a strong focus on the 

legal treatment of women and children with particular regard to sexual violence against 

them, and blends theory with women’s lived experiences.107  With specific regard to 

intrafamilial sexual abuse Scutt has both analysed and critiqued law and its application 

to sex abuse trials, as well as researching the lives of women and children so affected 

by such abuse.108  Scutt has identified that rape law reform in Australia has been 

strongly influenced by feminist activism, and specifically through the Women’s 

Electoral Lobby.109  However, despite these influences, she is aware of how 

impervious a male-dominated legal system is to engender changes that would benefit 

women in law.110  As discussed earlier, modifications to the corroboration warning 

were ineffectual as judge’s retained discretionary powers to decide the application of 

the warning.  Similarly, other changes to legislation designed to combat  bias against 

victims of rape and sexual assault have in-built loopholes that negate their efficacy.111  

 

Scutt’s work offers an illuminating and cogent exposition of Australian legal process 

and judicial attitudes and the role of legal precedents in continuing to discriminate and 

harm women and children as victims.112  She identifies the history of silencing 

children, of not believing their disclosures, of situating their stories as evidence of 

mental instability, or sexual deviancy, or a treacherous mind as articulated through 

medicine and psychiatry, and  replicated through legal utterances.  Scutt developed the 

                                                 
107 See for example:  Scutt, J. Violence in the Family. Canberra A.C.T.: Australian Institute of 
Criminology, 1980;  Scutt, 1990, (a);  Scutt, 1990, (b)  and 1994, (a) op.cit. & 1997, op.cit. 
108 See Scutt, 1990, (b)  op.cit.;  Scutt, J. “Confronting Precedent and Prejudice: Child Sexual Abuse in 
the Courts.”  in Oates, K. ed. Understanding and Managing Child Sexual Abuse. Marrickville, Australia: 
Harcourt Brace Jovanovich, 1990, (c), pp.312-340;  Scutt, 1991, op.cit. pp.117-138. 
109 Scutt, 1986, op.cit. p.77 & 1997, op.cit. pp.206-211. 
110 Scutt, 1992, op.cit. & 1997, ibid. 
111 A number of feminist authors have discussed how legislative changes, initiated from feminist 
agitation, and designed to combat the discrimination inherent in rape and sexual abuse trials, have not 
been effective because of the degree of judicial resistance to the changes and legal loopholes which 
allow judicial discretion to dictate the application of such legislation.  In some cases modifications to 
legislation  weaken the original strength of the legislation, creating loopholes that lawyers and judges 
can invoke to avoid applying specific legislation. See for example Heenan, M. & McKelvie, H. Rape 
Law Reform Evaluation Project. Report No. 2, Victoria: Department of Justice, 1997; Henning, T. 
“Consent in Sexual Offences Cases: the continuing construction.” Women Against Violence. 3, 
November 1997, pp.4-14; Scutt, 1992, op.cit.; Taylor, 2000, op.cit. Davies, 1999, op.cit. 
112 For examples of Scutt’s analyses of the role of legal precedents and evidentiary rules see: Scutt,  
1990, (b) op.cit. chs. 8, 9 & 10;  Scutt, 1990, (a)   chs. 2, 3, 4, 6, 7 & 10;  Scutt, 1990, (c) op.cit.; Scutt, 
1994, op.cit. Part II;  Scutt, 1991, op.cit. 
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term ‘in-credible woman’ to denote the absence of credibility afforded women in the 

context of the law, whether as a victim of crime or accused of committing a crime.113  

However she believes that rape and sexual assault trials epitomise the extent to which 

the judiciary view women and children as in-credible witnesses.  Scutt argues that the 

maintenance and active application of anachronistic legal principles, such as the 

corroboration warning and other evidentiary statutes placed on women’s and children’s 

evidence, illustrates the ‘in-credible woman syndrome’ in contemporary law.114   As 

Scutt further postulates, it is not surprising that reports show prosecutions for 

intrafamilial sexual abuse in Victorian Courts are exceedingly minimal in relation to 

the frequency that such abuse is reported.115   

 

The strength of legal process as a method that denies women’s and children’s 

experience of sexual violence lies in the ability of the judiciary to withstand, and even 

ignore, challenges from feminist scholarship and activism.  Mossman believes that the 

way in which legal method is able to uphold certain precedents and not others, 

admitting some evidence whilst excluding other evidence, is a means by which the 

judiciary can ensure that positive outcomes for women seldom occur.  For these 

reasons Mossman believes that legal method is practiced in such a way that makes it 

impervious to feminist perspectives.  Because of the degree to which law resists any 

challenge to legal method and practice, it is able to maintain the status quo and deny 

feminist challenges. Although a historical perspective is presented by Mossman, she 

argues that the basis of the legal method – its ability for choice and interpretation and 

the lack of rationale – is  certainly applicable to contemporary legal practice.116  

 

A central tenet of this thesis is that too often legal trials are about masculinist structure 

and process rather than a process of fact-finding, despite judicial claims to objectivity 

and fact-finding.  Like other feminist legal scholars, Canadian lawyer Alison Young is 

critical of law’s claims of ‘truth-seeking’ and ‘fact-finding’, and the notion that the 

goal of the legal system is the provision of justice. 117  She suggests that whilst 

communities have begun to recognise the prevalence and reality of child sexual abuse 

                                                 
113 Scutt, 1992, op.cit. p.441. 
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115 Scutt,  1991, op.cit. p129. 
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the legal system has been more active in establishing mechanisms to discourage the 

detection, reporting and prosecuting of such abuse.118 

 

The basis for Young’s claim about discouraging prosecution of abuses is drawn from 

her critical analysis of evidentiary rules in child sex abuse cases. She examined some 

of the entrenched technical rules applied to children in cases of sexual abuse, and how 

these rules are connected to wider masculinist beliefs about sexual violence, which 

continually discredit children and protect perpetrators.  As a result of these dominant 

and pervasive ideologies, evidentiary rules discriminate against children because such 

rules are premised on the notion that children lie about sexual abuse.119 She concluded 

that the problem arising from sex abuse cases is not one of misunderstanding the 

credibility of children’s stories, but rather, given that sexual abuse is a gendered crime 

in which nearly all offenders are male, the problem is one of male domination. 120  

 

Because law and legal method have evolved through generations of male lawyers, 

judges and government legislators, gendered crimes against women and children have 

been treated with the indifferent eye and mindset of patriarchal institutions such as 

law.  Dominant traditional ideologies about the private sphere of the family, and the 

subordinate role of women and children in the family, have been positively absorbed 

into law, and have been crucial to a legal ideology that has been loath to deal with 

intrafamilial sexual abuse.121  Domestic violence was until recently considered a 

private matter that was outside the realm of legal interference.  So too, the sexual abuse 

of children within the family has been viewed by law and helping professions as a 

mental health matter rather than a crime.  The gendered nature of sexual violence and 

entrenched gender power asymmetry between men and women place the victimisation 

of women and children as a social and political issue, and not a mental health issue.  

Male domination of law and psychiatry, and the professional nexus that has developed 

                                                                                                                                             
117 Young, A. “Child Sexual Abuse and the Law of Evidence: Some Current Canadian Issues.” 
Canadian Journal of Family Law. 11, 1992, pp.11-40.  
118 ibid. p.14. 
119 ibid. pp.18-19.  Young cites a number of studies in her article that consistently found that children are 
generally unlikely to fabricate stories about sexual abuse and that children lack reasoned reflection or 
other skills necessary to support a fabricated story. 
120 ibid. p.20. 
121 Scutt, 1991, op.cit. p.128. 
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between the two, has resulted in another layer of victimisation and discrimination 

against women and children victim/survivors.  

 

In recent years feminist jurisprudence has begun to examine law and sexuality through 

postmodern and poststructuralist perspectives that draw back from strong structural 

theoretical frameworks of patriarchy.   Drawing on Foucauldian notions of power, 

British sociologist Carol Smart considers law, not as an institution representative of 

systemic male dominance, but rather as a system of ‘uneven development’, and 

considers it necessary to ‘de-centre law’ and to think of ‘non-legal’ strategies that will 

discourage women resorting to law. 122   Like Scutt and MacKinnon, Smart recognises 

that the law can do further harm to victims who come into contact with the legal 

process, but unlike the former authors, she considers that feminist strategies, 

particularly radical feminism have been ‘reactive’ and ‘ad hoc’ and devoid of a 

‘coherent’ feminist analysis or theory of law. 123  

 

Smart is critical of radical feminism, and questions feminist pursuance of law reform 

in the area of sexual violence, considering such an engagement as misguided, 

suggesting instead that feminists and victim/survivors ‘decentre’ law by finding 

alternative strategies to deal with sexual violence.124  Smart’s assertions not only 

eviscerate the underlying premise of feminist philosophy that sexual violence is central 

to sexual politics, but her view supposes a degree of agency to victim/survivors in 

seeking alternative avenues to address their victimisation, that will not only heal their 

pain but counteract sexual violence. Smart’s focus on a theory-directed analysis of law, 

without reference to or use of practical evidence, does leave her work open to criticism 

on the basis that it is less connected to the everyday lives and experiences of women 

and their encounters with the law as evinced through the empirical case illustrations of 

Scutt and MacKinnon. 125 

 

                                                 
122 Smart, 1989, op.cit. pp.5-16. 
123 ibid. pp.162-166. 
124 ibid. pp.76-78. 
125 Note: Another British sociologists Vikki Bell also adopts a theoretical approach to ‘incest’ and the 
law that is strongly influenced by Smart’s work and Foucault’s notion of power.  Bell makes some 
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of intrafamilial sexual abuse and the intersection of sexual violence against women and the legal 
response to these crimes.  See Bell, V. Interrogating Incest: Feminism, Foucault and the Law.  London: 
Routledge, 1993. 
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Naffine accepts that law is sexist but agrees with Smart that it is so in an uneven 

manner.126  She believes that legal method and processed judicial thinking is replete 

with internal tensions and inconsistencies.  Naffine concedes that law remains an 

important site of feminist struggle because of the way in which law does oppress 

women’s lives in many areas, making feminist engagement essential.127    

 

This thesis works from the premise that concepts such as systemic bias, discrimination 

and individual agency cannot be assumed or taken for granted and should be explored 

through the trial data.  Nonetheless, evidence of the continuing use of anachronistic 

precedents goes some way to support feminist claims of systemic bias against women 

in the legal system. 

 

A more fertile field of feminist work, influenced by postmodern thinking, has focussed 

on legal storytelling and narrative theory to expound on the way in which women and 

children’s experiences of sexual violence are situated as competing narratives in legal 

process.  Graycar points out that despite feminist activism, which has brought out into 

the open the reality of physical and sexual violence in the lives of women and children, 

this reality is ‘rarely (and barely) acknowledged in legal discourse’128 (brackets in 

original).  Feminist scholarship, argues Graycar, has responded to this by researching 

and producing literature that is a powerful indictment on the law and the systematic 

disadvantaging of women and children who come before the law as complainants in 

sexual abuse trials.129   Such feminist analysis has developed into what has been called 

‘legal storytelling’ or ‘feminist narrative scholarship’.  

 

Graycar considers this a logical progression, since one of the central tenets of feminist 

scholarship has been to recover the subjugated and repressed stories from women, 

about their experiences. 130   The power of legal discourse to promulgate gendered 

assumptions about women’s experiences, and to create alternative accounts of 

women’s experiences through acts of disqualifying or silencing women’s voices in the 

                                                 
126 Naffine, 1990, op.cit. p.16. 
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courtroom, means that the legal framework with which to understand violence against 

women and children is seriously diminished.  

 

Graycar has provided a lucid appraisal of legal storytelling and its presence and 

persistence across a broad range of legal settings, not just criminal trials.  She argues 

that the power vested in the judiciary to make pronouncements about what they 

consider to be ‘facts’, which are transformed into legal ‘realities’ and thus are 

considered legal ‘truths’, provides a powerful apparatus for judicially constructed 

story-telling about women and children’s lives and experiences to be considered as 

sacrosanct and immutable from outside criticism or challenge.131   Graycar believes 

that through such a regime the law perpetuates an indifference to, and indeed a tacit 

complicity in maintaining a particular discriminative narrative about violence against 

women. Challenging legal ‘stock’ stories about women’s lives requires the dismantling 

of the legal framework that provides for, and allows the gendered nature of law to 

operate.132  

 

‘The starting point of feminist work must be found in women’s 

lives and not in legal definition.’133 
 

When feminist legal scholarship examined legal narratives expressed through legal 

process, as opposed to women and children’s articulated experiences, they found that 

the construction of legal doctrine and legal narrative about such violence reflected 

men’s references to their own experience.134  This is particularly so in relation to 

sexual violence and abuse.  Over the last decade a number of feminist legal scholars 

have engaged in a rigorous and iconoclastic analysis of rape trials by examining male 

story-telling and male narratives about rape and sexual assault. Doreen McBarnet 
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the author is.  
134 ibid.  
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maintains that law cannot uncover truth or reality because legal method and legal 

principles do not allow for investigation, but rather the advantaging of one narrative 

over another through manipulation and editing of raw material.135  

 

Sociologist and legal scholar Kim Scheppele argues that legal process concentrates on 

narrative and the legal construction of facts.   The transformation of legal stories into 

legal ‘facts’ allows for alternative stories to be distrusted or rejected, or not articulated 

at all.136  Drawing on other scholars’ writing about legal narrative, Scheppele argues 

that the legal construction of stories tends to support those stories from white and 

privileged men, whilst discrediting and disbelieving those experiences from certain 

groups of people considered ‘outsiders’ – including women.  The stories of these 

‘outsiders’ are omitted from legal discourse, and whilst their exclusion can be  directly 

related to overt forms of racism and sexism, Scheppele argues that many of the 

practices which disadvantage the telling of other experiences occur at a much more 

subtle level.  It is this subtlety which is harder to see and more difficult to correct.  

Exclusion through overt rejection of the experiences of those considered ‘outsiders’ 

certainly occurs, but more often it is the application of abstract legal rules and legal 

principles which are invoked through the rhetoric of judicial neutrality, and 

MacKinnon’s notion of a legal point-of-viewlessness, that work against the victim’s 

story.137  Scheppele believes that one of the tasks of law and trial process is to discover 

the ‘truth’ of what really happened, but that such a process is handicapped and 

distorted, because of the bias which elevates the ‘stories’ of the privileged.   

 

At this point it is important to clarify the term ‘story’ and ‘narrative’.138  It would be 

unfair and unjust to suggest that women and children’s accounts of sexual violation are 

merely competing stories - as though their stories of their experience are somehow 

manufactured.  Scheppele’s discussion of competing stories or narratives is in no way 

meant to provide parallels with the legal concept of story as a lie or constructed 

                                                 
135 McBarnett cited by Kaspiew, op.cit. p.351. 
136 Scheppele, K. “Foreword: Telling Stories.”  Michigan Law Review. v.87, 1989,  pp.2073-2098. 
137 ibid. pp.2083-84. 
138 The terms ‘stories’ and  ‘narratives’ in feminist research  refer to the experiences of victim/survivors 
being moulded into legal ‘stories’ for the purpose of being discredited.  We need to be explicit about 
how these terms are to be understood in order that they are not transmuted to reflect the pejorative 
meaning given them by defence barristers, where the term ‘story’ or narrative is a euphemism for lies. 
Also, the concept of ‘narrative’ and ‘storytelling’ brings with it connotations of individual agency to tell 
a particular story or event. 
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fantasies of those claiming sexual abuse.  The concept of ‘stories’ and ‘narratives’ has 

been used by feminist writers like Scheppele to identify how legal process sets up 

adversarial legal stories that privilege the dominant group over the story of lived 

experiences of others who are marginalised in legal process.  MacKinnon has 

commented on the contemporary trend for lawyers and legal scholars to talk about 

legal trials as a process of ‘storytelling’.  She provides an alternative analysis of the 

concept of narrative and storytelling that augurs the need for deeper scrutiny of the 

place and use of storytelling.  Women’s ‘stories’ of sexual violence by men have long 

been stigmatised and denigrated in dominant public discourses, and most often 

relegated to anecdotes that are afforded little credibility.   

 

Storytelling, argues MacKinnon, originated in powerlessness, and the act of 

storytelling could bring with it a sense of empowering.  Storytelling enabled the 

powerless to identify the use of power in causing and maintaining inequality, but the 

development of storytelling has led to a process in which the powerless and powerful 

both have stories  that can be seen simply as two competing versions.  Stories can thus 

be entertaining, and because law has the power to authenticate one story over another, 

stories produced by the dominant powerful become reality, and the stories of the 

powerless may remain as narratives and stories that are not deemed real.139  

MacKinnon’s contentions on legal storytelling support the caution urged by this 

researcher concerning how the concept of narrative and storytelling is understood.  If 

the experiences of victim/survivors can be regarded simply as stories, stories that 

compete with another version, that of the offender, then the process of trial as a form 

of theatre and sophistry is advanced, and arguments that a trial should be about an 

investigation of fact, and of allowing the powerless and marginalised to speak and to 

be heard, will continue to be excluded from legal analysis. 

 

Scheppele further identifies the similarities of legal storytelling to folktales with regard 

to the prevalence of a deep structure to such stories.  She makes the valid point that 

legal storytelling possesses patterns, and may even be more structured because of their 

legitimisation through the institutional framework of law.  While rules of law are 

explicitly taught in law school, Scheppele belives that the ‘craft’ of legal storytelling is 

                                                 
139 ibid. 
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generally left to the lawyer to learn and develop without any systematic training.140  

However, it is the contention of this researcher that lawyers do not necessarily learn 

and develop the craft of vilifying women and children individually, but absorb 

negative attitudes towards women and sexual violence through the process of 

masculine acculturalisation.  As discussed in Chapter Two, and in the first section of 

this chapter, beliefs about women and children as liars and colluders with regards to 

rape and sexual assault are firmly anchored in dominant ideologies and expressed 

among the community and professionals.141 The legal ‘reality’ of sexual violence in 

the lives of women and children is a two-way flow, as the media and literature, such as 

sensationalist news stories and romance novels, produce and maintain stereotypical 

stories about women and rape.142   

 

British feminist legal scholar Sheila Duncan further develops the postmodern interest 

in narrative and discourse.143  She proposes that legal discourse operates in a way that 

provides sustenance for a dominant discourse, which operates not to proscribe sexual 

violence but rather to sustain it. Beneath the surface order and innocence of legal 

discourse is the powerful male subject and the female Other.144  According to Duncan, 

the categorisation of the female as ‘Other’, and thus inferior, means that sexual 

offences per se, and women’s experiences of sexual violence, are constructed through 

                                                 
140 Scheppele, op.cit.  p.2085. 
141 Lloyd Davies makes the point that judicial attitudes that discriminate against women and children 
victims of sexual crimes reflect the maleness of law and the entrenched gender bias therein.  See Davies 
1995, op.cit. and 1996, op.cit. 
142 For example see Helen Benedict’s book Virgin or Vamp: How the press covers sex crimes.  New 
York: Oxford University Press, 1992.  Benedict analyses four notorious sex crimes from the past decade 
that occurred in America.  The cases involve marital rape, stranger rape, and a date rape that led to 
murder.  Benedict provides a searing analyses of the role of the media in portraying particular images 
about the women as victims and the men as accused in these cases.  Portraying victims as virgins or 
whores shows how entrenched traditional views about women,  and the social myths about rape – the 
stock-stories – continue to prevail and are regurgitated in the courtroom and in the media’s treatment of 
sex crimes against women.  An article by Nina Puren, “Hymeneal Acts: Interrogating the Hegemony of 
Rape and Romance.” Australian Feminist Law Journal. v.5, 1995, pp.15-27  discusses the promotion in 
literature of the romance of rape and its location in rape trials.  Central to Puren’s thesis is how the 
hymen has been constructed through masculinist theories of medicine and law as an invincible site of 
proof not only of virginity but of whether rape occurred.  Puren sees the hymen as representing a 
political tool – of what a broken hymen represents and how the hymen came to be broken or, more 
importantly, remains intact despite claims of penetration.  Her work offers an interesting insight into the 
policing of women’s bodies by constructing rape narratives around the presence of absence of the 
hymen.  Several trials analysed in this thesis involved the use of medical practitioners and medical 
experts who examined the child and gave evidence about the physical state of the child’s vagina and 
hymen and/or anal passage.  See also Threadgold, T. “Critical Theory, Feminisms, The Judiciary and 
Rape.” Australian Feminist Law Journal. v.1, 1993, pp.7-25.   
143 Duncan, op.cit. 
144 ibid. p.11.  
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a male conduit that is external to her experiences.145 The notion of consent, argues 

Duncan, is a contorted definition constructed through the power of the male speaking 

subject.  Her point is in line with MacKinnon’s analysis that the law sees and treats 

women the way men see and treat women.  

 

While aiming to deconstruct notions of gender, Duncan, like other scholars, examines 

legislation and legal texts to bring out the textual narrative of legal discourse as a site 

of male speaking and male power.  Duncan praises postmodernism’s focus on 

subverting notions of absolute truth, but also acknowledges that such a practice is in 

danger of destroying the ability to develop meaningful dialogue with the experiences 

of marginalised and subordinated groups such as victim/survivors of sexual abuse.  She 

recognises that postmodernism is in danger of relegating the experiences of 

victim/survivors to a position of subjectivity, and therefore possibly reducing personal 

experience and associated concepts to that of relativism.146  Duncan acknowledges in a 

positive light that postmodernism deconstructs, constructs and presents such things as 

being ‘without gender’.147  While Duncan concedes that postmodern feminist theories 

of sexual violence require more development, claims that social problems can be 

analysed without reference to gender continue to demonstrate the self-imposed 

conceptual restraints present in much postmodern writing. 148   If we examine rape and 

sexual violence on the premise that it is a genderless crime, or that law’s treatment of 

rape is genderless, then we  remove a central, valid and very real core element from 

such analysis.  

 

Postmodern and poststructural insights on  storytelling and narrative discourses further 

reinforce the notion that law operates in a way that maintains male dominance whilst 

subjugating women.  Whilst not necessarily intended, these perspectives reflect the 

well articulated views of MacKinnon, Scutt and other non-postmodern feminist 

scholars.  Postmodern and poststructural feminism are not, however, as committed to 

the concept of structure and systemic discrimination.  Nonetheless, the concept of 

dominant narratives and storytelling in legal trials has relevant application in diverse 

feminist critiques of the gendered nature of law.  MacKinnon reminds us that 

                                                 
145 ibid.  pp.15-17. 
146 ibid. pp.4-5. 
147 ibid. p.5. 
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storytelling emerged out of the civil rights movement, and the confluence of the 

women’s liberation movement with its speak-outs and consciousness raising producing 

an analysis of dominance and abuse, especially with regard to rape and sexual 

abuse.149  The value of storytelling also emerged from indigenous cultures.  This thesis 

utilises the concept of  legal narrative as a means of constructing victim/survivors 

around legal narratives that reflect a male dominated perspective that subsumes, 

silences and disenfranchises the female experience of rape and sexual assault in the 

family unit. 

 

Legal Constructions of Intrafamilial Sex Abuse Victim/Survivors 
With regard to intrafamilial rape, Duncan identified the entrenched legal rhetoric that 

‘incest’ was not rape, and that victim/survivors of ‘incest’ were to be considered 

culpable to varying degrees in legal trials.150  This point connects to research done by 

British sociologist Charlotte Mitra on appeal decisions in father-daughter intrafamilial 

rape cases in England.151  Mitra reviewed 63 appeals against sentence during the 

decade 1970-1980.  Her research identified that part of the failure of law to protect 

women and children from sexual violence stems primarily from the discriminatory 

effects of evidential and procedural law.  She further identified the extent to which the 

judiciary minimised sexual abuse within the family unit (not real rape), and the harm 

done to victims, and rationalised the father’s behaviour, and imputed an element of 

blame to the victim and her mother.   Duncan and Mitra’s research supports claims 

made in this thesis regarding judicial language of culpability and of minimisation of 

harm toward victim/survivors of intrafamilial abuse.    

 

Mitra identified that the overwhelming majority of offenders (90%) were the fathers of 

the victim/survivors and females were the overwhelming majority of victim/survivors 

(97%).152  These facts reflect one of the central characteristics of sexual abuse, 

especially intrafamilial, where the offenders are almost always male, and the majority 

                                                                                                                                             
148 ibid. p.4. 
149 MacKinnon, C. “Law’s Stories as Reality and Politics.”  in Brooks, P. & Gewirtz, P. eds. Law’s 
Stories: Narrative and Rhetoric in the Law.  New Haven: Yale University Press, 1996, pp.232-237. 
150 Duncan, op.cit. pp.20-21. 
151 Mitra, op.cit. 
152 ibid. p.128.  Mitra does not state whether the fathers as offenders were the biological fathers of the 
victims.  However, Mitra refers to the victims as being the ‘daughter’ of the offender indicating that the 
offender was the biological parent of the victim. 
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of victims are female, and  furthermore,  that father-daughter rape/sexual assault is the 

most common offender/victim constellation in intrafamilial sexual abuse.    

 

Mitra also found that a negative ideology of female sexuality, which pervades the law 

and judicial thinking, is ‘most marked in cases of intrafamilial’ sexual abuse.153  As a 

result, most judicial judgements ‘trivialised’ the harm done to the victim/survivor, or 

blamed them as ‘contributing’ to their own abuse and behaving in a ‘provocative’ 

manner.154 Mitra considered that ‘incest’ cases straddle three important aspects of 

‘patriarchal power’, and these were ‘the law, the family and male sexuality.’155   She 

linked male-dominant theories of intrafamilial sexual abuse as those which informed 

and maintained the kind of appalling judicial bias meted out to victim/survivors of 

such abuse.  

 

Charlotte Mitra reported that the concept of  mother-blame, and  the notion of no harm 

to victim/survivors, was a strong theme throughout the processes of sentencing and 

appeal decisions.  Once again, reflecting dominant patriarchal ideologies about female 

sexuality and its central place in theoretical literature on sexual abuse, the concept of 

‘seductive’ or ‘promiscuous’ and ‘provocative’ behaviour supposedly exhibited by the 

victim/survivor, and reported by the offender, was another mitigating factor for 

convicted perpetrators.  Claims by perpetrators of seductive or provocative behaviour 

by their daughters resulted in some judges explicitly holding the daughter responsible 

for initiating the abuse and thereby exonerating the perpetrator from responsibility and 

placing it with the child.156   Mitra reported that evidence of daughters having previous 

sexual experience with other males was considered a significant factor for the 

reduction of penalty applied to the perpetrator.  Also, a sexually active daughter was 

devalued immediately in the eyes of the law, and Mitra highlighted several cases in 

which such devaluation was explicitly articulated by the sentencing or appeal court 

judge/s.157 
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154 ibid. 
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156 ibid. pp.135-137.  
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The reported use of physical violence and coercive threats against victim/survivors to 

force compliance, and consequently create  delayed disclosure by victim/survivors, 

was seldom a factor taken into account by sentencing or appeal judges in Mitra’s 

research.  Mitra argued that it was as though the courts were not able to connect the 

violence experienced by the victim/survivor as being part of the sexual abuse.158  The 

preferred interpretation was that the violence was either simply part of the family 

regime of discipline used against the victim/survivor, or an incident isolated from the 

history of sexual abuse.  Even when the courts were provided with the 

victim/survivor’s statement detailing incidents where physical violence immediately 

preceded the sexual abuse, judges were impervious not just to a connection, but to any 

acknowledgement of such serious aggravating features.159  Violence against other 

family members, such as the victim/survivor’s mother and/or siblings was similarly 

ignored as an aggravating feature of the abuse.160  Mitra provides numerous cases to 

support her point, and one example of how the judiciary interprets and thus minimise 

and excuse a father’s sexual offending of his own child, relates to a case in which the 

father often resorted to biting his young daughter on the nipple as a means of punishing 

her for her resistance.  Defence counsel for the perpetrator invited the appeal judges to 

view such conduct as ‘tragically misplaced ardour rather than deliberate acts of 

violence’161 (emphasis added).   

 

The readiness of the courts to militate against sexual offences committed within the 

family unit was, according to Mitra, a reflection of the patriarchal imperative which 

dictates that family unity, regarded as one in which the male remains as head of the 

household, regardless of his treatment towards his children and spouse, must be 

maintained at all costs.162   Such a view corresponds with male dominated theories on 

intrafamilial sexual abuse, especially the dysfunctional family model, which 

consistently ignored evidence of violence used against victim/survivors, and 

maintained that the father and daughter were having a sexual relationship as opposed 

to the father raping and sexually assaulting his own daughter.163   

 

                                                 
158 Mitra, op.cit., pp.132-134. 
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161 ibid. p.133. 
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As Mitra rightly points out, this type of attitude is not isolated to intrafamilial abuse, 

but is expressed in other types of criminal behaviour within the family, such as spousal 

assault, also referred to as domestic violence.  These were once regarded as ‘private’ 

matters given the public/private dichotomy, which located the family as a private 

institution.  Thus, according to Mitra, when the courts are forced to intervene in family 

violence, such as intrafamilial abuse, the decisions made by the Court of Appeal reflect 

and support the ‘dominant ideology of patriarchal power’.164    

 

American lawyer Leslie Feiner also examined the legal response to children’s and 

young adult’s evidence in cases of intrafamilial sexual abuse. 165  Feiner examined 

several cases of long term intrafamilial sexual abuse, and the evidentiary processes that 

disempowers the evidence and credibility of victim/survivors. She argues that such 

cases continue to be stigmatised by continued attacks on the credibility of those 

disclosing sexual abuse, and that despite public education as to the reality and extent of 

sexual abuse in family settings, a number of academic writers and others argue that 

child abuse is a form of social hysteria.  She also noted that some psychiatrists 

aggressively maintain that children fantasise about sex with parents and other adults, 

and fabricate stories to control, and exact revenge against fathers.166      

 

The focal point of Feiner’s article is that long term cases of intrafamilial sexual abuse 

are most often heavily weighted against the victim/survivor, whom Feiner describes as 

a traumatised individual.167  Of specific concern for Feiner is the ambiguous and broad 

interpretation of evidentiary laws pertaining to the admissibility and relevance of 

testimony by victims/survivors concerning evidence of uncharged acts or character 

evidence.168     Feiner’s work provides a thorough and detailed analysis of several trials 

                                                                                                                                             
163 See Chapter 2. 
164 ibid. p.145. 
165 Feiner, op.cit. 
166 ibid. p.1386. 
167 ibid. p.1390. 
168 ibid. Uncharged acts relate to evidence of further acts of abuse that the accused is not specifically 
charged with.  In cases of long-term abuse it is not possible for the victim/survivor to recall every 
specific act of abuse, and often they can recall incidents but cannot give a precise date or time or year.  
In long term abuse especially, rapes and assaults occur so frequently that they often become one ‘long 
nightmare’ for the victim/survivor.  Most often, the prosecution distills a small number of charges from 
an overall presentment.  The ability to give evidence of uncharged acts can allow the victim/survivor to 
give evidence about incidents that they recall outside of the isolated charges detailed on the presentment.  
This provides for a more balanced view of their evidence.  It provides the jury with evidence that can 
provide context rather than hearing evidence by the witness of perhaps five or six charges that are said 
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involving long-term intrafamilial sexual abuse, and identifies how  the exclusion of 

evidence of the child or young adult that is crucial in explaining to a jury just how such 

abuse was able to occur over such a period of time, severely disadvantages such 

victims.  Feiner argues that preventing such evidence allows the aggressive defence 

tactics that decontextualise the environment in which the child or young adult 

survived, and in doing so, allows for the construction of a very different narrative that 

makes the victim/survivor’s account look bizarre and highly improbable.169  A similar 

observation has been made by Taylor in Australian Courts.170 

 

Feiner argues that in cases of long-term intrafamilial abuse it is important that the 

victim/survivor be able to tell as much of their experience as possible in order that a 

jury (and judge) can understand the unique dynamics found in this kind of abuse.  

However, most often such narrative development is truncated in a way that allows 

defence counsel to consistently render the victim/survivor’s story as improbable or 

bizarre. Furthermore, the ability to confine and limit the evidence of the 

victim/survivor allows defence barristers to construct not just an alternative story, but 

provides latitude for them to attack the credibility of the witness’s evidence, when it 

consists of isolated charges with little or no background evidence.    

 

Concomitant to the difficulties of prosecuting such a case is research which shows that 

jurors attribute some blameworthiness to adolescent victim/survivors, and that the 

older the victim/survivor, the less credibility jurors afforded them.  So, the longer the  

sexual abuse occurs, the less credibility and more blame is attributed to the 

victim/survivor171  This feature is particularly disturbing because of the reality that 

intrafamilial abuse is often long term and can continue into the victim/survivor’s 

adulthood.172 Entrenched legal storytelling that promotes stereotypes and dominant 

                                                                                                                                             
to have occurred over a nine year period, and thus appear staccato in presentation and can be used by the 
defense to distort the evidence as bizarre or improbable that the accused would abuse a child on one 
occasion and wait another year or two years before the next alleged incident, because of the nature of the 
charges distilled by the prosecution. 
169 ibid. pp.1390-1393. 
170 Taylor, S. “Betrayal of the Innocents.” Women Against Violence. Issue 3, November 1997, pp. 31-37. 
171 Feiner, op.cit. p.1417. 
172 The following authors have cited cases in which victim/survivors have told of sexual abuse that 
continued into adulthood.  Maisch, H. Incest. London: Andre Deutsch, 1973;  Heath, I.   Incest: A Crime 
Against Children. Victorian Government Printing Office: Director of Public Prosecutions, 1985; and  
Cashman, H.  Christianity and Child Sexual Abuse.  London: Society for Promoting Christian 
Knowledge, 1993.  Note that the three trials analysed as part of this thesis involved victim/survivor’s 
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masculinist theories about intrafamilial rape can work to strengthen the possible juror 

prejudice towards victim/survivors, and as Feiner states, a lack of education as to the 

reality of intrafamilial rape, adds to this difficulty.173   

 

A similarity between Feiner, Mitra and Duncan is their identification of the way in 

which juries and the judiciary attribute degrees of blameworthiness to adolescent 

victim/survivors of sexual abuse.  Such a view resonates with patriarchal paradigms as 

set out in psychosocial theories discussed previously in Chapter 2 of this thesis.  

Seductive girls and women are rendered culpable for their own victimisation. 

 

Like Feiner and Mitra, Kaspiew uses primary data from a number of rape trials to:  

show that the law and the legal process operate to ensure 
that women’s stories about their experiences of crimes of 
sexual violence are barely told – let alone heard or 
believed – in the legal process.  The starting point of the 
cancellation of their reality is the masculinist definition of 
rape law...legal process then operates to construct an 
alternative reality, privileging the male point of view and 
drawing on masculinist notions of women and sexuality 
which pervade the wider socio-political milieu, fracturing 
and distorting women’s stories until they are virtually 
unrecognisable.174    
 

Kaspiew argues that examining the treatment of victim/survivors in legal trials allows 

for a greater understanding as to the extent to which the articulation of their stories is 

denied them in a legal forum, and how such a denial allows masculinist accounts of 

rape to remain unchallenged in law.175   Many of the legal stories told are what 

Kaspiew calls ‘stock stories’, also known as rape myths.  These stock stories draw on 

masculinist stereotypes about women and their sexuality, behaviour and character.  

Part of these stock stories are notions of what a ‘real rape’ is and what is not ‘real 

rape’, and stereotypical notions about women as vengeful and mentally unstable.176  

Unlike Feiner, Kaspiew is not concerned with examining the legal application of rules, 

but rather the construction of stories through legal process.   

 

                                                                                                                                             
who suffered sexual abuse into adulthood – in all three cases the victims were abused till they were in 
their twenties.   
173 Feiner, op.cit. p.1418. 
174 Kaspiew, op.cit.  p.356. 
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Kaspiew focuses attention on crimes involving long-term multiple rapes as found in 

intrafamilial sexual abuse.  Of specific interest for Kaspiew is the condensation of 

long-term abuse into what she describes as ‘short stories’.  How the prosecution frames 

the charges through a process of distilling a small number of charges from a much 

larger number decides where the story of abuse begins and ends.177  This point 

resonates with Feiner’s discussion about long term sexual abuse being condensed into 

a fragmented and distorted legal narrative that is detrimental to the victim/survivor. 

  

Toni Massaro suggests that the concept of ‘empathy’ and accompanying notions of a 

legal client’s ‘story’ and ‘voice’ are important new words in the area of legal writing 

and critique that focus on legal storytelling and legal narrative.178  However, such a 

claim cannot be substantiated against countering evidence in this chapter, and as will 

be demonstrated in the proceeding data chapters, that a ‘voice’ or the opportunity for 

telling the full story does not exist for sexual assault victim/survivors.  

 

Judicial Mistrust of Legal Process 
The power of the legal process to inhibit fact-finding, and instead focus on damaging 

victim/survivors further through a trial, is recognised by lawyers themselves.  A recent 

survey of lawyers in Victoria provided a telling indictment of the inability of the legal 

system to respond appropriately to sexual violence.179  In response to a hypothetical 

question about the advice they would give to a friend or relative who had been 

raped/sexually assaulted, the majority of respondents had reservations about 

encouraging such a person to report the incident and go through a trial, with 14% 

stating that they would definitely advise such a person not to report the rape/sexual 

assault.180  Their reservations and emphatic resistance to reporting such a crime  stems 
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180 ibid.  



111 

from their belief that the trial process is so damaging that the victim/survivor would be 

treated in a way that was considered to be equally as bad, if not worse, than the rape or 

sexual assault itself.181    

 

Concomitantly there is the recognition among some legal ethicists that the adversarial 

system of law is one which actively promotes conduct among lawyers and the judiciary 

that negates moral standards.182  Legal ethicist David Luban has suggested that lawyers 

often ‘check in their morals at the courtroom door’ prior to a trial.183  Luban is critical 

of the legal method of humiliating and attacking the credibility of witnesses, who 

lawyers know are telling the truth, but are unjustly attacked in order to advantage the 

opposition.  He described such conduct as ‘unconscionable’, saying that in a different 

context, such behaviour would be regarded as immoral, but within the adversarial 

system, such conduct was considered a legal skill.184  A senior Victorian judge 

acknowledged that very often victims of crime face trial by ambush.185  A contention 

of this thesis, is that the legal response to intrafamilial sexual abuse not only reflects 

the institutionalisation of patriarchy, but also that the legal system is based on notions 

of sophistry and artificial morality.  As such, law fails to reflect the very standards of 

truth, fact-finding and moral integrity that it so earnestly articulates through judicial 

rhetoric.   

 

Further, this researcher has argued in a submission to the Joint Standing Committee on 

Treaties for the United Nations Convention on the Rights of the Child, that legal 

process, with its emphasis on defensive combat and strategic arguments to withhold 

information from juries who are the ‘triers of fact’ discriminates against children and 

does so in direct contravention of a number of the articles in the United Nations 

Convention of the Rights on the Child. The Joint Standing Committee on Treaties of 

the United Nations Convention on the Rights of the Child (Australia) report to Federal 

Parliament acknowledged these concerns.186 
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Nations Convention on the Rights of the Child, 17th Report. August 1998.  This report cited comments 
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The concept of the adversarial system as one of male dominated combat rather than a 

process of fact-finding is not lost on lawyers or the clients they represent, who have 

been accused of intrafamilial sexual abuse.  An organisation of lawyers, psychologists 

and medical practitioners, known as the A Team, has an internet site based in America 

which provides assistance to fathers accused of intrafamilial child sexual abuse.  It 

warns men to get together a ‘war chest’ in preparation for the legal process that will 

follow because the legal system wrongly convicts men because of the difficulty of 

disproving a child’s allegations.187   

 

The entrenched legal bias against women victim/survivors of rape and sexual assault, 

and the unethical standards by which legal process operate, are recognised by lawyers 

and members of the judiciary themselves.  Luban’s point is a most telling one, 

particularly as it reflects, broadly, the contention of feminist legal scholars that legal 

justice is unjust and causes harm to marginalised groups.  What we would consider to 

be a moral deficiency in a person who distorted the truth and fabricated stories to 

discredit and emotionally harm others is considered a virtuous and valued skill in legal 

trials.   The ‘A Team’ internet site contributes to the backlash against feminism, and in 

particular, against victim/survivors of intrafamilial sexual abuse. A conceptual 

framework of Hale’s legal dictum that allegations of sexual abuse were easily charged, 

but harder for innocent men to refute, saturates this internet site.  It appears that whilst 

many lawyers may privately concede that victim/survivors are discriminated against in 

law, publicly they are prone to utter how unfair and unjust the law is to their clients.     

 

Conclusion 
Feminist research into legal process has begun to focus a good deal of attention on trial 

processes to show the ways in which legal method produces narratives and stories that 

advantage one side and discriminate against the other.  This researcher contends that 

one of the reasons feminist jurisprudence is able to critically engage with legal theory 

and process is because of the solid foundational critiques provided by legal scholars 

                                                                                                                                             
from this researcher’s submission to the committee (submission 90). See sections 8.219; 8.227; 8.228; 
8.229; 8.236. 
187 See The A Team http://www.a-team.org/san-deig.html site accessed 13/05/99.  The site attacks 
feminists, in particular Catharine MacKinnon, and suggests that mothers and their children are 
motivated for various reasons to make false allegations of sexual abuse against the  husband/father. 

http://www.a-team.org/san-deig.html
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such as Jocelynne Scutt and Catharine MacKinnon.  Their work on western law has 

been influential to the development of a rigorous and wide ranging critique of law.    

 

Examining trial process provides a new way of seeing just how the application of legal 

method disqualifies, edits and modifies the experiences of the disadvantaged (in this 

case victim/survivors of rape), and allows for the maintenance and perpetuation of a 

dominant legal construction of intrafamilial abuse that maintains men’s reality. It 

achieves this by deciding who can speak and what they can say. Law as a self-

referential system is able to maintain its power and authority by deciding who speaks, 

and in doing so is continually perpetuating or building a knowledge framework that 

replicates its own internal order and knowledge and beliefs.   

 

Feminist engagement with law and law reform has emerged as an important aspect in 

feminist research and theory.188  Feminist legal scholars from a diverse range of 

disciplines have articulated the historical development and maintenance of law as a 

system of masculinist theories and thought.  With specific reference to rape, legal 

parlance in trial narratives and in legal utterances continues to reaffirm stock stories 

about women and children, thus identifying  theories about females as vengeful, lying, 

seductive and mentally unstable that permeate legal discourse.189 In light of feminist 

analyses, judicial claims to impartiality and neutrality and a commitment to fact 

finding cannot be substantiated, though judicial rhetoric continues to promulgate a 

specific legal dialect that incorporates these claims.  

 

Feminist theories about law and its response to sexual violence have developed into 

diverse ways of analysing judicial attitudes, process and action.  Feminist research that 

has focussed on legal texts in order to identify the process of silencing women and 

children, of modifying, editing and disqualifying their experiences, and of the male 

legal practitioner constructing alternative ‘stories’, is a fertile area of research, 

provided that it is connected with a structural analysis that recognises the unequal 

power and gender discrimination inherent in the maintenance and promulgation of 

legal narratives.  The question that needs to be asked in any analysis of legal narratives 

is who is doing the constructing of these narratives, and who benefits from them.  The 

                                                 
188 MacKinnon, 1998 op.cit. 
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answer to both, is that men do. Such an analysis exposes the structural processes 

underpinning a dominant system of social control that has an established history of 

prejudice against women and children.    Feminist analyses, have shown that legal 

claims of neutrality, objectivity and fact-finding are not sustainable claims as the 

gender bias, subjectivity and persistent legal preference for stock stories about sexual 

violence underpin a legal process that is male and patriarchal.  The absorption into 

legal discourse of women and children as liars, colluders and unstable individuals has a 

long history that has proliferated rather than abated.  

 

Smart and Naffine attempt to balance the notion of law as a male dominated institution 

that does oppress women with the idea that the law should not be considered as a site 

of systemic oppression.  They see it rather as a site where a process of uneven 

application and internal tensions lies.   In contrast, it might be argued that differing 

judicial opinions resulting in the uneven application of law are not necessarily 

conclusive evidence of a legal culture that is less male and less patriarchal.  The ability 

of higher courts to criticise their ‘brother judges’ for trial ‘errors’, and to repeal jury 

convictions on technical points, that are often subjective in persuasion, are indicative 

of a judiciary that sets and maintains a dominant legal order that resists challenge and 

change, whilst maintaining the facade of neutrality and objectivity.   

 

Several writers such as Feiner, Mitra, Scheppele and Kaspiew use a feminist 

conceptual framework of storytelling and stock story construction to challenge 

dominant legal narratives about rape and other sexual crimes against women and 

children.  Kaspiew picks up on feminist analyses of legal stories in order to identify 

how the legal system advantages the interests of the powerful and dominant, in this 

case men, whilst subordinating and silencing the stories of others, in this case, women 

and children.190 Young proposes that current analyses of evidentiary rules in child sex 

abuse cases show that legal practice in this area is far too often ‘truth-defeating’ rather 

than ‘truth-seeking’.191   Scheppele concludes that it is necessary to challenge the law 

                                                                                                                                             
189 Kaspiew, op.cit. p.374. 
190 ibid. pp.352-357. 
191 Young, 1992, op.cit. p.17. 
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to listen to ‘outsiders’ stories as a means of correcting what she perceives as the 

‘monolithic and domineering majority stories’ that structure much legal discourse.192 

 

Feminist analyses and research have consistently identified the maleness of law, and 

feminist research on legal narrative and storytelling in rape trials, demonstrates the 

modes of discourse and action through which prejudicial legal method transform 

women and children’s experiences into a legally defined narrative. Contiguous with 

this position, is the apposition of masculinist stereotypes about women who are 

charged with crimes, especially crimes against men.193  

 

Concepts of narrative, stock stories, the maleness of law and patriarchy maintain a 

heuristic value for an analysis of contemporary trials.  Feminist analyses and critique 

of legal discourse, and its transposition into legal narratives and stock stories about 

women and children’s experiences of sexual violence, provides a starting point from 

which to examine and critique the data collected for this thesis.  Conversely, the 

diverse body of feminist legal theory that articulates the maleness of law as expressed 

through legal principles of evidentiary laws and precedents, provides an established 

platform from which to begin an analysis whose initial framework of reference is that 

intrafamilial rape law is patriarchal in the literal sense of its meaning.  That is, the 

meaning of patriarchy as 'the rule of the father’,194 is expressed in a dual modality in 

the legal system. The power of the father within the home is replicated with frightening 

precision within the courtroom, and does so because it is supported by a legal 

institution that operates on the same power basis, that is, men ruling in a way that 

impinges on the lives of women and children.   

 

Taking account of the feminist critique of law examined in this chapter, the proceeding 

chapters entail a detailed analysis of the trial data, and draw on feminist jurisprudence 

to critically demonstrate the patriarchal ideologies that underpin legal discourse and 

legal practice.   To better acquaint the reader with the background of the fourteen trials 

                                                 
192 ibid.  p.2098. 
193 See for example Scutt, 1990,(a) op.cit. ch.6 and 1997, op.cit. ch.1;  Davies, S. “Captives of their 
bodies: Women, law and punishment, 1880s-1980s.” in Kirby, D. ed. Sex Power and Justice. 
Melbourne: Oxford University Press, 1995, ch.7, pp.99-115; and Kirkwood, D. “In Defence of self-
defence for women.” Women Against Violence. Issue 3, November 1997, pp.58-61. 
194 Turner, B. ed. The Blackwell Companion to Social Theory.  Oxford: Blackwell, 1996, p.316. 



116 

used in this thesis, the next chapter provides a summary of each trial and finishes with 

Table 4.1 which encapsulates shared social features of the cases.  
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Chapter  

4 
THE TRIALS 

 

 

Introduction 
The 14 intrafamilial sexual abuse trials that went to the County Court of Victoria in 

1995 represented a reasonable cross section of the community with regards to ethnic 

and socio-economic background.  Defendants’ socio-economic status, with regard to 

occupation, ranged from professional managerial positions to semi-skilled and 

unskilled labour. Three of the defendants were from non-English speaking 

backgrounds and required the use of an interpreter at the trial.  The wife of the 

defendant in one of the cases also required the use of an interpreter.   None of the 

victim/survivors required an interpreter.  One other defendant was of Chinese 

ethnicity, and although he spoke Chinese, English was his first language.  The rest of 

the defendants were of Anglo-Australian origin. 

 

To facilitate a general overview of the cases, their commonalities and differences, a 

brief background of each case is presented prior to engaging in an in-depth analysis of 

the trial data. In accordance with the Judicial Proceedings Reports Act 1958 No. 6280, 

the names of defendants and victims/survivors have been withheld, and the cases are 

referred to alphabetically.  An exception to this occurs where criminal reports from the 

Appellate Courts are referred to in this thesis.1 

                                                 
1 Judicial Proceedings Reports Acts 1958 No 6280 See Sections 1, 1A, 1B, 1C, 2, 3 & 4.  There is an 
exception relating to criminal reports from the Appeal Court because these reports refer to the case 
either by name or initials and are public and/or reported decisions.  For those reasons, appeal decisions 
are reported in this thesis are referenced in full. Bona fide scholars may obtain trial details about the 
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Following the overview of the cases,  Table 4.1  identifies major social factors related 

to the cases. 

 

Case Summaries 
 

CASE A 

Case A originally involved three victim/survivors, all siblings, two sisters and a 

brother.  The defendant successfully sought to have the presentment severed as the 

charges related to his three children.  Case A dealt with the eldest daughter who was 

sixteen at the time of the trial.  Case B dealt with the two other children.  The 

allegations of the girl in case A against her biological father were more serious than 

those of her two siblings, and involved sexual abuse committed on herself in isolation 

from her siblings.  The victim/survivor claimed that the sexual abuse began when she 

was 6 years old and occurred over a period of approximately 4 years and ranged across 

a continuum from indecent assault to digital and oral penetration.   

 

In her statement the girl reported verbal threats and physical violence used against her 

in relation to the acts of abuse. The father was a member of the military, which 

involved the family moving house within and between States on a frequent basis, to 

live in suburban homes provided by the military.  Her parents separated and the mother 

filed for divorce. The victim/survivor, her siblings and mother remained living in a 

rented suburban home in an inner suburb of Melbourne.  It was after the parents’ 

separation that the victim/survivor disclosed allegations of sexual abuse to her 

mother’s boyfriend, and then to the mother. 

 

The victim/survivor’s mother fully supported her and gave evidence at the trial. The 

victim/survivor had previously been diagnosed as suffering epilepsy and migraines, for 

which she was prescribed daily medication.  The victim/survivor’s medical history and 

relationship with her mother was the central focus of defence examination, with 

mother-daughter collusion  a strong defence theme.  The mother’s strength in the 

support of her children, as well as  (a) her previous occupation as a sex phone worker, 

                                                                                                                                             
trials used in this thesis by contacting the Principal Supervisor of this thesis, Dr. Janice Newton, Senior 
Lecturer, University of Ballarat,  who is able to validate the pseudonyms with each actual case.  
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and (b) the divorce settlement, were major issues that the defence used to their 

advantage.  The victim/survivor gave evidence at  the trial over a period of three days, 

in front of two juries.  The defendant gave evidence at the trial and was acquitted of all 

charges.  

 

CASE B 

This case involved the same defendant as case A and two other of the defendant’s 

biological children. The two siblings, the younger sister and brother of the 

victim/survivor in case A, gave their statements to police separately.  The female 

victim/survivor was 13 years old at the time of her statement and nearly 15 when she 

went to trial.  She claimed that she was sexually assaulted by her father when aged 8 

and that this continued over a period of possibly two years.  She stated that her father 

would place all three children in a room, and would sometimes order them to remove 

their clothes whilst at other times he removed their clothes from them.  After the 

children were naked, it was claimed that the father would methodically indecently 

assault them in the genital area in a certain order before proceeding to belt them with 

his belt.  The children reported that on occasions the father had used a belt from his 

military uniform to strike them. During these assaults the father would order the 

children to stand like soldiers and to keep their eyes averted to the front. The girl 

recalled one time when her brother turned to look at her when her father was touching 

her genitals.  The father allegedly struck him across the face.  She stated that this kind 

of incident occurred a number of times and that she had talked about it to her sister in 

private but not to her brother.  The victim/survivor said that her father was very strict 

and often used his belt as a means of disciplining them.  

 

The youngest sibling was 12 years old at the time of the trial.  He claimed to have been 

indecently assaulted by his father on several occasions in isolation from his two sisters,  

when he was about three or fours years old.  He said that his father would place his 

hands inside the boy’s trousers and rub his genital area.  The boy recalled one 

particular time was when he had wet the bed, and whilst being chastised by his father 

for doing so, he was indecently assaulted.  He also corroborated his sister in his 

statement by claiming that he and his two sisters were often brought together in a room 

where they were made to remove their clothes before being touched in the genital area 

and belted in a methodical way.  The victim/survivor said that he was approximately 6-
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7 years old when these assaults were said to have occurred.  The brother also recalled 

being struck across the face by his father when he turned to look at the younger sister 

during one of these incidents.  

 

As with case A, the children’s mother supported her children and gave evidence at the 

trial.  In the cross examination the defence barrister focussed on peripheral 

discrepancies between the statements of the two children, and, like case A, the cross 

examination of the mother centred on her previous occupation and divorce.   On this 

occasion the defendant chose not to give any evidence.  Like case A, the defendant was 

acquitted of all charges at this trial.  He had a prior conviction relating to a sexual 

offence not involving his children, although such evidence was not allowed to be used 

by the Prosecutor at the trial.  Both children gave evidence at the trial over a period of 

one day.  

 

CASE C 

This case involved two sisters from a European, Muslim background.   The sisters left 

Australia with their parents when they were very young to return to the parents’ 

homeland for approximately two years before returning to Australia to live.  Both 

sisters made statements pertaining to sexual abuse in Australia, with the older daughter 

claiming long-term sexual abuse.  As with the two previous cases, the trials were 

severed, and this case involved the older sister.   The victim/survivor was aged 17 at 

the time of the trial, and her younger sister who was 13 years old, gave evidence at this 

trial, but was not allowed to give any evidence of her own sexual abuse.    

 

The 17-year-old victim/survivor gave evidence that her father first vaginally penetrated 

her with his penis when she was approximately 5-6 years old, and continued to commit 

such acts upon her over a number of occasions until she was approximately 11 years 

old.  She gave evidence that her father had threatened to kill her and her mother, and to 

burn the house down if she ever disclosed.  She further said that her father had used 

physical force with relation to the acts of abuse and that she feared her father, and was 

fearful of telling anyone about the abuse because of the threats made against her.  She 

eventually disclosed the abuse  to her younger sister, who then disclosed that her father 

was also allegedly abusing her. The sisters then informed their mother who took 

immediate action.  
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A medical examination indicated vaginal scars consistent with forceful penetration at a 

very early age.  The examining forensic practitioner gave such medical evidence at the 

trial. The mother supported her daughters and in cross examination at the trial, the 

defence barrister questioned the mother about her marital relationship and family 

living arrangements in the home.  

 

In his cross examination of the child the defence barrister accused the girl of 

fabricating her story for reasons of revenge against her father and, although mother-

daughter collusion was not a strong theme, it was certainly alluded to by the defence 

through inferences. 

 

The defendant was employed in a semi-skilled occupation and the family lived in a 

Melbourne suburb.  The defendant observed his legal right to  silence and not give any 

evidence.  He was convicted of all charges and was gaoled. He successfully appealed 

against both the conviction and sentence, and a retrial was ordered by the Appellate 

Court.   The defendant plea bargained with the Office of Public Prosecutions (OPP) to 

plead guilty to lesser charges of sexual assault.  This offer was accepted by the OPP, 

and the offender was convicted and sentenced accordingly.  The victim/survivor gave 

evidence at the trial over a period of one day. 

 

In relation to the charges involving the second daughter, the offender again plea-

bargained to plead guilty to lesser charges of sexual assault, and such a plea was 

accepted by the OPP.  Again, the offender was convicted and sentenced accordingly.  

 

Case D 

This young male victim/survivor aged 11 years at the time of the trial, claimed several 

incidents of sexual abuse by his stepfather who was of Chinese origin.  At the time of 

the alleged offences the child was 8 years of age and provided details of incidents over 

a one year period.  The victim/survivor had two very young half-sisters.  In his 

statement the victim/survivor claimed that he was anally penetrated by his stepfather 

on a number of occasions, and was also threatened with weapons, including a firearm.  

At the time of the trial the defendant was serving a gaol term for the abduction and 

rape of a young woman.  While on bail for those crimes involving a young woman, the 

defendant left the country and was arrested upon his arrival back in Australia. It was 
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during his absence from the country that the young boy disclosed to his mother the 

sexual abuse.   

 

The defendant was a self-employed tradesman and the family lived in a Melbourne 

suburb.  At the trial the child was subjected to cross examination, which focussed on 

the boy’s supposed dislike for the stepfather, after the father left the family to go 

overseas.  What the jury were never made aware of was that the defendant went 

overseas after fleeing his bail on serious rape and abduction charges.  The defence 

barrister put to the child that his stepfather and mother had broken up and that the 

stepfather then left the country to live overseas for a while.  The mother’s statement 

made it clear that they did not break up, but that her husband left the country to avoid 

facing prosecution charges relating to abduction and rape of a young woman, and that 

she decided to end her marriage with him after her son disclosed sexual abuse to her.   

 

The mother supported her son, and gave evidence at the committal, where the theme of 

mother-child collusion on the basis of the mother revenging her failed marriage was 

suggested.  The mother denied these suggestions, making it clear that she received an 

overseas phone call from her husband, after her son had disclosed the sexual abuse, 

and that she told him that she did not wish to see him again.  At the committal hearing 

the mother was also accused of illegal activities.  The mother did not give any 

evidence at the trial and no reason was found in the transcripts to indicate why this 

occurred.   

 

At the trial the defence barrister cross examined the victim/survivor about his 

stepfather leaving the country,  how the child felt upset about this and sought revenge 

against him.  The inference of mother-child collusion was also quite obvious.  The 

defendant gave evidence at the trial and was acquitted of all charges.  At the trial, the 

victim/survivor gave evidence over a period of one day. 

 

Case E 

Two sisters claimed their biological father had sexually abused them.  The trials were 

severed.  The family was from a non-English speaking Middle Eastern background, 

although the victim/survivors spoke fluent English.   In the first trial a number of 

charges related to vaginal and anal intercourse, and several charges concerned indecent 
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assault.  The child in case E also gave evidence about her father biting her nipple to the 

extent that strong bruising and teeth marks were visible and were noted in a medical 

examination.  The victim/survivor was aged between 10-12 years old at the time of the 

offences.  The mother supported both of her daughters, and mother-daughter collusion 

was a major theme of defence cross examination.  The mother had sought a traditional 

Muslim divorce and this became a major avenue through which the defence attacked 

the mother in cross examination at the committal hearing.2  The defence barrister 

suggested that she had concocted stories of child sexual abuse in order to heighten her 

chances of a divorce.  The mother denied these allegations.  At trial, the defence 

barrister suggested that the mother wanted to be rid of her husband, thus suggesting by 

inference the existence of mother-child collusion.    

 

The accused was on an invalid pension and no mention was made of his previous 

occupation, or the reasons for his being on such a pension.  The mother worked at a 

bakery belonging to her cousin.  Prior to the commencement of the trial, defence 

counsel argued that the accused was not fit to stand trial.   Independent psychiatric 

assessments were conducted, and a jury empanelled to adjudicate on the evidence of 

the psychiatrists, who found the accused fit to stand trial.  

 

After a trial date was set, pre-trial arguments centred on prosecution witnesses and 

their evidence.  A social worker involved with the two victim/survivors made a police 

statement, and gave evidence in a voir dire that the defendant came to her office and 

made admissions about his sexual abuse of his two daughters.  The social worker 

stated that the accused told her that he did so in order to force his wife to leave her 

employment and stay at home.  An interpreter used by the social worker during these 

verbal admissions corroborated the social worker’s evidence.  After defence arguments 

the evidence of the social worker and the interpreter were ruled inadmissible.    

 

Defence cross examination focussed on portraying the girl as concocting her story, and 

alluded to marital problems between her parents as another reason for fabricating 

                                                 
2 Evidence about the mother seeking a traditional Muslim divorce, prior to her children’s disclosures of 
sexual abuse was given in a voir dire.  For such a divorce to be granted, the mother must  obtain  
permission from the Mullah (Muslim priest or holy-man). 
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allegations against her father.  The girl gave evidence from the witness box at the trial 

over a period of one day. 

 

The defendant exercised his legal right to silence and gave no evidence at the trial.  

The trial judge directed the jury to acquit the defendant on one count because the 

Prosecution had not provided enough evidence.  The defendant was convicted on all 

other charges.  

 

Case F 

The victim/survivor in this case was one of the other daughters of the offender from 

Case E.  She was aged 9 at the time of the trial, and the sexual abuse referred to, 

occurred over the last year prior to the trial.  The accused in this case faced two 

charges of incest.  As with the first trial pertaining to the victim/survivor’s sister, the 

evidence of the social worker and of the eldest sibling was excluded.  The same trial 

judge who conducted Case E also conducted this case with the same Defence counsel 

and Prosecutor appearing.  In a similar vein to the sister in the first trial, the 

victim/survivor in this trial was accused of fabricating a story about sexual abuse.  

Again the defendant exercised his right to remain silent.  The accused was found guilty 

and the judge sentenced him at the one time to the convictions relating to both sisters 

in cases E and F.   

 

The defendant appealed against conviction and sentence.  His appeal against 

conviction was dismissed, but he was successful in his appeal against sentence and as 

such the appeal court reduced the sentence.  At the trial the child was in the witness 

box giving evidence over a period of one day. 

 

Case G  

In this case the victim/survivor, was aged 19 at the time of the trial, and was aged 15 at 

the time of the reported offence.  The victim/survivor was estranged from her 

biological father since infancy and reestablished contact with the defendant only a 

short time before the offences were said to have occurred.  This young woman had a 

history of previous sexual abuse in childhood, including being sexually abused by an 

older brother who was convicted and gaoled after pleading guilty to such offences.  In 

relation to this trial, the victim/survivor claimed that her biological father had invited 
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her to go with him on an interstate trip, as the father was a self-employed truck owner-

driver.  She claimed that she was indecently assaulted in the cabin of the truck while 

travelling between states, and was raped at a motel room later that night.  DNA 

evidence taken from the underclothes of the victim/survivor and from the bed-sheets at 

the motel unit was tested.  A blood sample was secured from the victim/survivor’s 

mother, but not from the defendant who can legally refuse to provide such a sample.   

Test results stated that the composite structure of the sperm meant that the ‘donor’ of 

the sperm could not be excluded from paternity of the victim/survivor. After legal 

arguments by the defence barrister, all DNA evidence was ruled inadmissible from the 

trial.   However, the defence were able to draw selectively from the DNA test in a way 

which advantaged their narrative whilst harming the prosecution case. 

 

The first trial was aborted after the presiding judge became ill prior to the 

victim/survivor or her mother giving any evidence.  At the first trial the 

victim/survivor’s brother was gaoled for contempt of court after verbally threatening 

her and her mother outside the court as to the consequences they would face if they 

testified against the defendant.  This was the same sibling who had previously pleaded 

guilty to sexually abusing the victim/survivor. 

 

The second trial was aborted without verdict after that trial judge was unable to 

continue, though the victim/survivor and her mother had given evidence.  A third trial 

judge was appointed and that trial was heard to completion with the defendant being 

acquitted of the major charge involving penile penetration, and with a lesser charge 

being undecided.  The Director of Public Prosecutions issued a nolle prosequi on this 

charge (meaning it did not proceed).  The same defence barrister represented the 

defendant at all three trials.  Two Crown Prosecutors were appointed at different times 

during the three trials.  

 

The victim/survivor’s mother supported her and both mother and daughter were 

subjected to extremely intense, hostile  and deeply personal cross examination.  The 

central theme of defence cross examination was that the mother and daughter were 

both mentally unstable, that the victim/survivor harboured resentment towards her 

biological father and that she had a propensity to fabricate allegations of sexual abuse 
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against other men.  The victim/survivor gave evidence at the 1995/1996 trials over a 

period of two days at both trials. 

 

Case H  

A young married woman, with children, and pregnant during the trial, claimed long-

term sexual abuse by her biological father, beginning when she was approximately 12 

or 13 and continuing until a short time after her sixteenth birthday.  In her police 

statement the victim/survivor claimed that she also suffered an abortion as a result of 

the sexual abuse.  The victim/survivor also gave evidence that her father had hit her on 

a number of occasions prior to the sexual abuse beginning, which made her very 

fearful of her father, even before the abuse began. She stated also that whilst a teenager 

she told her mother and brother of the sexual abuse as well as the family general 

practitioner, who had visited the family home and spoken to the victim/survivor’s 

mother and father separately about the allegations.  

 

The original statement by the general practitioner corroborated somewhat the 

victim/survivor’s claims.  The general practitioner said that when he put the daughter’s 

allegations of sexual abuse to the father he never denied the allegations and so the 

practitioner left the home that day with the distinct recollection that the father had not 

denied sexually abusing his daughter.  At trial, the practitioner agreed that he kept no 

notes of the visit or the conversation, and it is apparent from the transcript that the 

defence barrister was able to confuse this witness who began to agree with the 

barrister’s narrative that he may have been confused about certain elements of the 

conversation that day.   

 

The victim/survivor’s mother maintained support for her husband as did the 

victim/survivor’s youngest brother and his wife.  The victim/survivor’s older sibling 

brother (whom she claimed to have told and who then confronted the father and 

mother) did not appear at the trial.  The defendant was a self-employed small 

tradesman who employed several staff, including the youngest son, who gave evidence 

for the defendant at the trial.  The mother had never worked outside of the home and 

the family lived in a large provincial city. 
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Halfway through the trial the defence barrister accused the victim/survivor of 

committing sex offences against her younger brother, who was supporting the accused.  

This younger brother gave evidence that his sister initiated a sexual relationship with 

him when he was barely a teenager.  No such claim was ever made by the defence 

barrister at the committal hearing. The victim/survivor denied the allegations.  The 

central theme of the defence barrister was that the daughter was hostile to her parents 

and had projected her own sexual offending onto her father.  The defendant gave 

evidence and was acquitted of all charges. The young woman gave evidence at the trial 

over a period of one day. 

 

Case J 

This case involved multi-trials after a successful appeal against the first conviction.   

As such, trial transcript research involved examining the first trial in 1993 and the 

retrial that followed in 1995.3  

 

The victim/survivor, a young woman, claimed long term sexual and physical abuse by 

her biological father.  In her statement the victim/survivor stated that her sexual abuse 

included being threatened with firearms and physically abused.  The abuse was said to 

have begun when she was around 6 years of age and continued until she was 28 years 

old when she physically escaped the family home.  The victim/survivor stated that she 

was forced to undergo an abortion as a young teenager as a result of the sexual abuse.  

She also claimed that her father had financially abused her by taking all her wages and 

forcing her to take out bank loans for his use.  In her statement she said her sibling 

brothers gradually all left the family home, some after physical fights, leaving the 

victim/survivor at home with only her parents for some years.  In her statement the 

victim/survivor stated that after fleeing the abuse her father had killed many of her pets 

and sold others, and that her father had often threatened to harm her animals if she ever 

left home or disclosed the abuse to anyone.  The victim/survivor stated that other 

family members, including her mother, and family friends had witnessed some of the 

physical violence inflicted on her by her father.  After escaping the abuse, the 

victim/survivor was rejected by her entire family and almost all of her relatives.  
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The defendant had held various occupations.  He was a qualified tradesman who had 

been self-employed for a short time before working as a Prison Warder.  Later the 

accused went onto an invalid pension claiming a work related injury.  A short time 

after leaving the family home the victim/survivor became involved with the Catholic 

Church when she sought to be baptised.  The accused approached a Catholic Priest and 

expressed his supposed concerns about his daughter’s involvement with the local 

Catholic Church. At the same meeting the accused made certain admissions to this 

Catholic Priest about his sexual abuse of his daughter.   

 

That Priest contacted the victim/survivor and provided support to her.  In the course of 

their investigation the police discovered two individual sets of medical files relating to 

the accused, the family and the victim/survivor when she was 9 and 10 years old.  Both 

files contained notes discussing the mother’s reports that her husband was sexually 

abusing the daughter.  In one instance, the file states that the accused was admitted to a 

psychiatric hospital on the grounds that his wife reported that he was sexually abusing 

the then nine year old daughter.   The treating medical practitioners took no further 

action on the wife’s disclosures about her husband’s sexual abuse of the daughter.   

 

At the first trial in 1993 the victim/survivor was able to give a reasonably detailed 

account of the history of sexual abuse and violence.  The victim/survivor was also able 

to give evidence that the sexual abuse was frequent and occurred on many occasions 

aside from the specific charges.  The defendant’s admissions to a Catholic Priest were 

ruled admissible and the Catholic Priest gave such evidence.  The evidence contained 

in the medical files was ruled inadmissible.  The mother of the victim/survivor 

maintained support for her husband as did her four brothers and their wives.  The 

mother was subpoenaed by prosecution counsel  who were hoping to be able to 

introduce the medical files via the evidence of the mother.  However, the mother 

refused to give evidence on the grounds that she might incriminate herself and further, 

that she could not be compelled to give evidence against her husband.   

 

A great deal of defence cross examination attacked the victim/survivor for failing to 

tell anyone outside of the family and for remaining in the family home for so long.  

                                                                                                                                             
3 Elements in this case have made it infamous. The Victorian Attorney General was called upon to 
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The victim/survivor spent nine days giving evidence.  The defendant was convicted of 

the majority of charges and gaoled but after successfully appealing to the Appellate 

Court, his convictions were quashed and a retrial ordered.  

 

The retrial commenced in 1995 and took more than six months.  A different defence 

barrister represented the defendant at this trial but the same Crown Prosecutor was 

retained by the OPP to prosecute the retrial.  During this retrial five juries were 

discharged. Three juries were discharged after defence submissions and prior to the 

victim/survivor giving evidence.  The fourth jury were discharged after a successful 

submission by the defence and after the victim/survivor completed approximately eight 

days of cross examination. The victim/survivor was warned that she might face 

contempt of court charges if she persisted to use the term ‘rape’ in her evidence about 

her father’s sexual abuse of her.  During the trial the defence barrister sought to have 

the victim/survivor gaoled for what he argued were ‘non responsive answers’ to cross 

examination questions.  The defence further sought to have the evidence of the 

victim/survivor weighted with a legal warning to the jury that her mental instability 

was such that her evidence was not credible.  The barrister asked for such a warning to 

be given without providing any evidence to support such a claim.  As far as can be 

ascertained, no such warning was given to the jury by the trial judge.   

 

The judge ruled against ‘relationship evidence’ being given as it was in the previous 

trial, meaning that the victim/survivor was only allowed to give evidence of the 

specific charges and was not allowed to give evidence of violence or threats which she 

claimed in her statement.   The evidence of the Catholic Priest was modified after a 

voir dire and was admitted as evidence in a limited form. The medical files were again 

ruled inadmissible.  Defence cross examination was extremely hostile and personal 

with the victim/survivor enduring 16 days in the witness box at the retrial.  Themes of 

mental instability, vengeance and greed were central to the defence narrative. The 

defendant was again convicted of the majority of charges and gaoled and again 

appealed to the Appellate Court.  His appeal against sentence was rejected by the 

Appellate Court but his appeal against sentence was successful with the sentence being 

reduced.  The offender then appealed to the High Court, which was  dismissed. 

                                                                                                                                             
examine it.  This case has been the subject of a number of published articles in law and other journals. 
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Case K  

A young male victim/survivor aged 17 years at the time of the trial claimed that he had 

been sexually abused by his biological father over a period of approximately three 

years, beginning when the boy was aged 7.  The victim/survivor’s parents were 

divorced and he had lived with his mother before going to live with his father and 

older brother.  The victim/survivor claimed that the sexual abuse commenced after he 

began living with his father.  Incidents included indecent assault and anal penetration.  

In the police record of interview the defendant made partial admissions about being 

sexually aroused by his son and admitted that on one occasion he ejaculated against his 

son’s leg.  Police found homosexual pornography at the defendant’s home.  The 

defendant was employed professionally and the family home was an inner suburb of 

Melbourne.   The victim/survivor’s mother supported her son and gave evidence at the 

trial.  Mother-child collusion was alluded to and the mother was cross examined about 

her maternal care of her two sons.  The teenage male in this case gave evidence at the 

trial over a period of one day. 

 

The main defence strategy was to suggest inconsistencies with the victim/survivor’s 

behaviour and to suggest that he was hostile towards his father.  The defendant 

exercised his right to silence and was convicted of all charges and gaoled. He appealed 

successfully against conviction and the convictions were quashed and a retrial ordered.   

 

At the beginning of a new trial the defence barrister accused the police of mistreating 

the defendant when they first interviewed him though no such claims were made at the 

committal or first trial.  The crux of the defendant’s claim was that he felt pressured 

into accompanying the police for questioning when they came to his home and that he 

was put into a police interview room and the door was locked.  He claimed that he 

became very fearful and as a result of this made admissions in his statement that were 

not true.  The police informant was called to give evidence and denied that the 

defendant was locked in a police interview room.  The policeman further stated  that 

the defendant was not pressured into accompanying the police on the morning of the 

police interview, and claimed that the defendant volunteered to accompany them back 

to the police station for questioning.  After legal discussions the trial judge dismissed 

all charges against the defendant.   As a result of this action, no retrial proceeded. 
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Case L  

Like the Case of J, this case involved multi-trials which required the analysis of two 

complete trials separated by three years.  The first trial in 1993 resulted in the 

defendant being convicted of the majority of charges for the long-term sexual abuse of 

his stepdaughter.  The victim/survivor stated that she suffered a pregnancy and 

abortion as a result of the abuse in her early teens.  She had a natural brother and two 

stepsiblings.  Her mother fully supported her and gave evidence at both trials.  One of 

her stepsiblings had also supported her although his evidence was ruled inadmissible at 

the first trial. The mother claimed that she became aware of the abuse and attempted 

on a number of occasions to seek assistance from the police and reported the crime to 

the government Child Protection authority.  At first the police and other government 

welfare agencies made inquiries but no action was taken, and the mother claimed in 

her statement that after this her reports were met with hostility and were ignored.  

After another failed attempt to report the abuse the mother overdosed on sleeping pills 

and was committed to a mental institution where her continued claims that her husband 

was sexually abusing her daughter were also ignored.  The mother was able to secure 

her release from the psychiatric hospital only after she recanted her allegations that her 

daughter was being abused by her husband.  After leaving hospital the mother was 

never able to return to the family home. 

 

The defendant held various positions of employment before gaining employment as a 

Child Protection Worker and was in that particular job when he was charged with the 

sexual abuse of his stepdaughter.  The defendant made independent admissions to a 

welfare counsellor that he had been sexually abusing his stepdaughter over a long 

period of time and was currently still abusing her at the time of his verbal admissions 

to the welfare counsellor.  He then attended dyad counselling with his stepdaughter 

and the counsellor where further admissions were made.  The victim/survivor escaped 

the abuse after fleeing the family home at age 21.  At the first trial the evidence of the 

counsellor was partially admitted.  The central strategy of the defence barrister in cross 

examination was to accuse both mother and daughter of collusion for revenge and 

mental instability on the part of both the mother and daughter.  The defendant was 

convicted. He appealed successfully on the grounds that the Prosecutor had allowed 

the victim/survivor to give evidence about her mental/emotional state, which she 

claimed resulted from the sexual abuse, and led to her being hospitalised in a 



 132 
   
 

psychiatric institution.  The defence barrister argued that the prosecution did not call 

any medical evidence from the psychiatric hospital and the treating psychiatrist to 

support the victim/survivor’s claim.4  The Appellate Court agreed, quashing the 

convictions and ordering a retrial.  

 

The retrial was due to commence in 1995 but as a result of various delays did not 

commence until early 1996.  A different defence barrister represented the defendant 

and a different Crown Prosecutor was appointed to the trial.   After submissions by the 

defence barrister, the Crown Prosecutor withdrew a number of charges.  The basis for 

these charges being withdrawn had to do with the age of the victim/survivor at the time 

of the alleged offences.  The defence barrister argued that because the accused had 

divorced the victim/survivor’s mother, any allegations of sexual abuse after the 

victim/survivor turned 16 were null and void because the girl was of legal age and the 

accused could no longer be legally considered as her stepfather.     

 

The evidence of the counsellor was ruled inadmissible, as was any evidence from the 

victim/survivor about her emotional breakdown, which preceded her being hospitalised 

in a psychiatric institution.  Evidence of violence from the defendant against the 

victim/survivor and her mother was also ruled inadmissible – though such evidence 

was allowed to be partially admitted during the first trial.   

 

Defence cross examination of the victim/survivor centred on themes of collusion and 

revenge. The defendant was again convicted, though on a minority of charges, and was 

gaoled.  Again, the offender appealed.  However, on this occasion the Director of 

Public Prosecutions also appealed against the leniency of the sentence given to the 

offender.  The offender’s appeal against conviction and sentence was rejected by the 

Appellate Court.  The DPP was successful in the appeal against the sentence, and as a 

result the offender’s sentence was marginally increased.  At this trial the 

victim/survivor gave evidence over a period of two days.   

                                                 
4 The victim/survivor’s stepsibling who gave voir dire evidence supporting his stepsister at the 1993 trial  
committed suicide soon after being informed that his father’s appeal was successful and that a retrial 
would follow. At an inquest into the young man’s death his mother gave evidence that he was distressed 
about the retrial and the impact it was having on family relationships. The police informant had also 
been contacted by the young man, but was not available that day. After the suicide, the police informant 
was told by a close friend of the deceased that the pressure of another trial had caused enormous distress 
to the young man who had said that he could not face another trial.   
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Case M 

In this case the victim/survivor claimed her biological father had sexually abused her 

over a period of twelve years beginning when she was 15 years old.  Prior to that time 

she had lived with foster parents before going to live with her natural father in her mid 

teens.  The victim/survivor claimed that the first time her father raped her was at the 

home of relatives in another state.  Evidence by these relatives corroborated the claims 

made by the victim/survivor regarding this incident and their evidence was made 

admissible at the trial.  Nothing is known of the mother as no reference was ever made 

to her by the victim/survivor or the defendant.  From the evidence of the 

victim/survivor the father was on an invalid pension and was a European immigrant. 

His occupation, prior to being an invalid pensioner was not stated.   

 

At the time of disclosure and the trial the victim/survivor was in her mid twenties and 

had three young children, who, she claimed were fathered by her natural father.  A 

DNA sample was obtained from the accused and the victim/survivor and her children 

and the results identified the accused as having paternity of two of the three children.  

DNA testing indicated that the victim/survivor’s biological father did not father the 

third child.   The trial judge ruled the DNA evidence admissible.  The defence barrister 

strongly opposed the admission of the DNA evidence claiming that the evidence was 

peripheral to the actual charges of ‘incest’, however this argument made no headway.  

The barrister then argued that the police had not properly obtained the accused’s 

written consent for the DNA testing.  This argument was successful and as a result the 

DNA evidence was excluded from the trial.  As a result of its exclusion, the defence 

barrister was advantaged in his cross examination by alluding to sexual promiscuity by 

the victim/survivor.  Despite the Prosecutor being unable to use any DNA evidence, he 

was able to introduce evidence via two relatives of the accused who said that the father 

had admitted to them to having had sex with his daughter. 

 

In her evidence the victim/survivor said that she was afraid of her father after he 

threatened to kill her if she did not do as she was told, or if she told anybody.  The 

‘bad’ daughter theme was a central feature of defence cross examination. The 

victim/survivor gave evidence via a closed circuit television (CCT). The defendant 

gave evidence, and was convicted of the majority of charges and was gaoled.  He 

successfully appealed against the conviction resulting in the convictions being quashed 
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and a new trial ordered. The victim/survivor was reported to be a very fragile person 

emotionally, and had great difficulty coping with the trial and was under the care of 

her treating psychiatrist.  After being informed of the successful appeal the 

victim/survivor’s health deteriorated to such an extent that after medical advice, the 

Director of Public Prosecutions ordered a nolle prosequi based on the inability of the 

victim/survivor to undergo another trial.  This young woman gave evidence over a 

period of two days. 

 

Case N 

A young married woman, now with children, made a statement pertaining to a long 

history of sexual abuse by her biological father beginning when she was five and 

continuing until she was in her mid teens.  Her husband supported her and made a 

statement that his wife had told him some time ago about her father’s sexual abuse of 

her.  The victim/survivor said that she was fearful of the accused and indicated that her 

father had used physical violence on her in relation to the acts of abuse.  A younger 

sister of the victim/survivor also made a statement claiming that she too had been 

sexually abused by their father – though it does not appear that a trial proceeded from 

her statement.   

 

The victim/survivor had sought assistance from a registered hypnotherapist in order to 

try and deal with her feelings associated with the abuse.  She told police in her 

statement that she decided to write to her mother and tell her of the sexual abuse.  She 

never heard back from her mother.  The mother in this case supported her husband, 

although neither the mother or the defendant gave evidence at the trial.  The father was 

a semi-skilled worker and the family lived in a semi-rural town.  Defence counsel 

focussed on the victim/survivor having undergone several sessions of hypnotherapy 

relating to her distressing memories of the abuse.  Further, a family friend had 

arranged for a palm reader to give a reading to the victim/survivor and her husband as 

a light-hearted  wedding anniversary gift prior to her police statement being made.  

The defence barrister inferred emotional instability in the victim/survivor, and 

accentuated evidence that the victim/survivor had remained living at the family home 

after the sexual abuse had ceased, and that she had continued to visit her parents after 

her marriage.  The young woman gave evidence at the trial over a period of one day. 
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The jury was ordered by direction of the Judge to acquit the defendant of two charges 

due to lack of Crown evidence.  The jury acquitted the defendant on all the remaining 

charges. 

 

Case O 

A teenage girl informed police that her biological father had subjected her to sexual 

abuse for a period of just over two years.  Her parents were divorced and her father had 

remarried and lived in a rural city.  The girl had gone to live with her father and his 

new wife and their two young children, when she was 13 years old.  The girl claimed 

that not long after this her father he indecently assaulted her several times which led to 

her father fully penetrating her through sexual intercourse on a fairly frequent basis.  

She did not disclose the abuse to anyone at that time. 

 

The girl was also having difficulties with her relationship with her stepmother and left 

the family home after an argument with her stepmother and went to her boyfriend’s 

house where she intended to stay.  The parents reported the girl missing and when the 

police located her at her boyfriend’s house the girl told the police that her father had 

been doing sexual things to her and that she did not like her stepmother.  Soon after 

this disclosure the girl made a police statement.   The girl gave evidence at the trial 

over a period of one day. 

 

There was no independent corroborating evidence for the victim/survivor, and the 

transcript did not record any legal arguments pertaining to evidentiary rulings.  After 

the victim/survivor’s evidence the defence barrister made a submission to have a large 

number of the charges quashed on the grounds the victim/survivor’s evidence was 

insufficient with regards to approximate dates of some charges.  The judge directed the 

jury therefore to return a verdict of ‘not guilty’ with regard to the majority of charges. 

At the end of the trial the jury found the accused guilty of two charges of indecent 

assault and was unable to reach a verdict on the remaining charges.  The offender was 

given a non-custodial sentence on the two convictions.  His appeal against conviction 

and sentence was dismissed.  As a result of the emotional health of the victim/survivor, 

the Office of Public Prosecutions was unable to begin a new trial relating to the 

remaining charges that were undecided by the jury, and so the Director of Public 

Prosecutions ordered a nolle prosequi on the remaining charges. 
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Note: the time frames of the length of time victim/survivors were in the witness box 

giving evidence do not include the evidence they gave at the committal hearing, or at 

previous trials (unless otherwise stated). 

 
Gender in the Trial Process 
  
In all twelve trials the judges were male and the Defence Barristers and Crown 

Prosecutors were male.  At the retrial of case K, the Crown Prosecutor was female, 

however the trial judge in that case dismissed the charges against the accused prior to 

that trial commencing.  
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Table 4.1  Social Features of Trials  

Social Features in Trials Trials in which present 
Biological Father 

Stepfather 

Cases A, B, C, E, F, G, H, J, K, M, N, O 

Cases D, L 

One child only reportedly abused 

More than one child reportedly abused 

Cases D, G, H, J, K, L, M, O, N 

Cases A & B, C, E & F 

Victim/Survivors over the age of 18 at the time of 

trial. 

Victim/Survivors under the age of 18 at the time of 

the trial. 

Cases G, H, J, L, M, N 

 

Cases A, B, C, D, E, F, K, O 

Females as victims 

Males as victims 

Cases A, B, C, E, F, G, H, J, L, M, N, O 

Cases B, D, K 

Continuous father role in nuclear family 

Disrupted father role (estranged from child for a 

period of time due to divorce or other family 

problems) 

Cases C, E, F, H, J, L, N 

Cases A & B, D, G, K, M, O 

Anglo-Australian origin 

Non-English speaking background 

Cases A, B, G, H, J, K, L, N, O 

Cases C, D, E, F, M 

Cases involving vaginal, anal and/or oral penetration Cases A, C, D, E, F, G, H, J, K, L, M, N, O 

Cases involving pregnancies of victim/survivors as a 

result of the abuse 

Cases H, J, & L resulted in abortions as teenagers. 

Case M resulted in two pregnancies and births 

Ages when sexual abuse began: 

Below 10 years of age (median 6 yrs of age)  

Ages 10 years and above (range 11-15 yrs) 

 

 

Cases A, B, C, D, F, J, K, L & N. 

Cases E, G,  M, H & O  

Duration of sexual abuse: 

Less than 1 year. 

Over a period of 1 to 2 years 

Over 2 years and less than 5 years. 

More than 5 years and less than 10 years 

More than 10 years – up to 22 years. 

 

Case G  

Cases B, D, E, F & O. 

Cases A, H & K. 

Cases C & N. 

Cases J, L & M 

Mothers who supported their children 

Mothers who supported their husbands  

Cases A, B, C, D, E, F, G, K, L 

Cases H, J, O, N  

Jury convictions Cases C, E, F, J, K, L, M, O. 
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Social Features in Trials cont’d Trials in which present cont’d 

Jury acquittals Cases A, B, D, G, H, N 

Jury convictions later dismissed by the  

Appellate Court 

Successful appeals against sentence (sentences 

reduced) 

Cases C, K, M 

 

Cases E, F, J 

Total ultimate convictions (5) Cases E, F, J, K, O (cases J and K were retrials) 

Total acquittals either by jury or by the Appellate 

Courts 

(9) Cases A, B, C, D, G, H, K, M, N 
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CHAPTER   

5 
ACTING IN COURT DRAMAS 

 

 

‘The legal trial process is daunting and horrendous...{the} process is another shade of darkness that 

stands as the sentinel of patriarchy, in the wings of the theatre of the absurd.’ 1 

 

Introduction 
After pre-trial arguments the trial is ready to commence, although this does not mean 

that the defence or prosecution counsel will not engage in legal argument to either rule 

out or include evidence as it is presented, or sought to be presented during the course 

of the trial. 

 

The purpose of this chapter is to explore two concepts that are separate, yet 

inextricably connected: theatre and agency. The first task is to highlight how sexual 

abuse trials are contextualised by the judiciary as theatre performances, and legal 

dramas with witnesses as actors and the judiciary as narrators. The second task is to 

explore the scope for individual action and agency, and particularly the interpretation 

of self within the courtroom.  The contention of this researcher is that the denial of 

agency for victim/survivors within the legal process represents another layer of 

patriarchal oppression that is detrimental to women and children whilst clearly 

advantaging the accused person.  

 

Chapter 3 highlighted the legal construction of alternative narratives and their 

application in rape and sexual assault trials.  These legal narratives and stock-stories 

reflect masculinist theories about women, children and sexual violence, and are used in 

                                                 
1 Taylor, Shannon C.  “The Process of Appeal: a diary of a victim/survivor’s experience.”  Who’s On 
Trial?  Melbourne: Legal and Education Training Team CASA House, 1998 (a).  See Section 7. 
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the courtroom to negate the evidence and credibility of victims.  Mitra’s research 

demonstrated that even after a conviction was recorded, appeal court judges continued 

to minimise the behaviour of the father-as-perpetrator, tended to blame victims and 

continually negated their evidence even after conviction by adhering to stock stories 

about sexual violence within the family. As Young and Kaspiew both suggest, the 

legal narratives in sex trials have been purposely designed to reflect and maintain 

dominant masculinist hegemonies about women and sexual violence. 

 

To facilitate an examination of trials as a form of theatre, this chapter is organised 

under the following sections: 

 Goffman, Self-Presentation and Dramaturgy; 

 Legal Trials as Social Theatre; 

 The Trial as a Drama and Performance: Obligations of the Jury; 

Agency and Self-Identity; 

Defendant and Agency; 

Jury and Agency; 

Strategic Secrets; 

Sticking to the Legal Script and Legal Performance; 

Family Paraphernalia and History as Lawyers Play Tools in Legal Theatre; 

 Language; and, 

Cross Court Banter: Caricature and Disrespect.  

 

The early theories of Goffman’s dramaturgy are useful for thinking about the nature of 

action and agency.  Goffman’s notion of dramaturgy will be used to demonstrate the 

active placement by the judiciary of legal trials as performances, and to show how the 

experiences of victim/survivors are manufactured into a narrative designed to entertain 

and to lead juries in a particular direction. 

 

Goffman, Self-Presentation and Dramaturgy 
Erving Goffman’s work The Presentation of Self in Everyday Life provides an 

informative and, for the purpose of this chapter, instructive commentary on the social 

and professional self-presentation or ‘performances’ engaged in by people in everyday 
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life.2 Goffman’s analysis was concerned with face-to-face interaction, and his concept 

of dramaturgy dealt with the presentation of the self in everyday social settings and in 

professional settings, where individuals performed in a way that reflected the status or 

image of that occupation. What Goffman regards as a performance is of course the 

presentation of ourselves in everyday life, but he locates this presentation within the 

context of a controlled presentation for the purposes of projecting a public and 

professional image in an ongoing social system.3      

 

For Goffman the presentation of the self, the portrayal or performance to elicit from 

others the desired response or image of oneself, is a central feature of everyday life. 

The term ‘first impressions count’ is not without substance.  Of course it must be made 

clear that Goffman’s work has its limitations with regards to its application to personal 

experiences, especially traumatic ones, and the concept of ‘performances’. Goffman’s 

work relates to purposeful social engagement and micro interaction in the daily lives of 

individuals in various social settings within a social system. Whilst it should be 

conceded that a rape/sexual assault victim may attempt to conceal her trauma and 

distress because of social stigma and fear of disbelief from others, and that such 

behaviour could be regarded as a form of ‘presentation’ by outwardly maintaining an 

absence of trauma, the trauma that victim/survivors do endure, display and articulate 

should not be regarded as a ‘performance’.  However, as shall be demonstrated in this 

chapter, some judges and defence lawyers do portray to a jury that witness behaviour is 

part of a legal performance. For victim/survivors of rape and sexual assault, the trial 

they are subjected to is most often regarded as horrendous and indeed a secondary 

form of rape.4 

                                                 
2 Goffman, E.  The Presentation of Self in Everyday Life, London: The Penguin Press, 1969. 
3 ibid. pp.1-13. 
4 For discussions about victim/survivors responses to their trial ordeal and the impact on them personally 
see for example: Taylor, S. 1998 (a)  op.cit;  and  Alison  Young,  “Insinuation and Implication: Some 
Defence Cross Examination Strategies.”  Section 10, Who’s On Trial. op.cit.;   Taylor, S. “Sexual 
Assault and the Law: diary of a victim/survivor’s experience.” Women Against Violence.  5,  1998 (b),  
pp.64-72;  Taylor, S. “Betrayal of the Innocents.” Women Against Violence. 3, 1997, pp.31-38;   
Legalising Justice For All Women: National Conference on Sexual Assault and the Law, November, 
1995,  published proceedings see Sections ‘Judged and Found Wanting: Women’s Experience of the 
Law’ pp.48-85,  ‘Justice for Adults Surviving Child Sexual Assault’  pp.86-113  and ‘Victims of the 
Criminal Justice System’ pp.114-132;   Scutt, J. Even in the Best of Homes. 2nd ed.  Melbourne: 
McCulloch Publishing, 1990,  ch,10; Ellison, L. “Cross Examination in Rape Trials.”  Criminal Law 
Review (London), September, 1998, pp.605-615;  Young, A. “Child Sexual Abuse and the Law of 
Evidence: some current Canadian issues.”  Canadian Journal of Family Law. v.11, 1992,  pp.11-40.  
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Goffman’s work can be utilised as a means of describing the legal performances and 

dramaturgy of lawyers and judges in a courtroom, where individuals such as judges 

and lawyers, play a particular role.   More particularly these roles are enacted in a very 

particular and formalised setting that many members of the community find 

mystifying.    It is worth noting also that American television broadcasts daily court 

trials, and the now infamous O.J. Simpson trial ran like a prime time soap opera.  The 

obvious popularity of legal trials being televised on daytime television adds some 

credence to the notion of law as a drama being played out.  Television shows such as  

Judge Judy and Judge Joe, where real plaintiffs and defendants have their difficulties 

played out on national television, are demonstrative of legal trials, albeit stylised 

productions of mini trials, as a form of entertainment.  

 

Goffman talks of a ‘front’ being used for a performance, describing such an activity as 

one in which an ‘individual (or individuals)...(is) marked by his continuous presence 

before a particular set of observers and which has some influence on the observers.’5  

The observers in our case are, of course, the jury who witness and assess the 

information given to them, which is facilitated and mediated directly through the 

action and performance of lawyers and the judiciary.  Certainly part of the theatrics 

employed by  defence barristers is designed to attract attention to certain information, 

and to down-play other information perceived as damaging to the image or narrative, 

being developed and portrayed to a jury.   

 

The wearing of wigs and gowns and the stylised manner of reference and speech 

exhibited between legal counsel and the judge provide an added layer of a well-

rehearsed play.6  Legal counsel refer to each other as ‘my learned friend’, and there is a 

ritual of sitting down when the opposition stands up to make a point.  The judge is 

referred to as ‘Your Honour’, and after the judge responds to legal counsel  arguments 

the barrister always responds with the phrase, ‘may it please Your Honour’.   As well 

there is the design or layout of the courtroom with its set seating arrangements which 

Goffman refers to as a social setting.7 

                                                 
5 ibid. p.19. 
6 Goffman also discussed the ‘equipment’ that goes with a personal front and performance such as 
clothing that indicates status or a particular kind of insignia, sex, age, looks, posture, speech, facial 
expressions and bodily gestures. See p.21.    
7 ibid. 



143  

Of particular use is Goffman’s discussion of what he calls ‘discrepant roles’, where the 

overall objective of a group of individuals, whom he calls a ‘team’, involves:  

...the over-communication of some facts and the under-
communication of others...there are usually facts which, if 
attention is drawn to them during the performance, would 
discredit, disrupt, or make useless the impression that the 
performance fosters.  These facts may be said to provide 
destructive information (so)... a basic problem for many 
performances then, is that of information control; the 
audience must not acquire destructive information about 
the situation that is being defined for them.  In other 
words, a team must be able to keep its secrets and have its 
secrets kept.  Strategic secrets...pertain to intentions and 
capacities of a team to conceal from its audience in order 
to prevent them from adapting to the state of affairs the 
team is planning to bring about.8   

 

Goffman’s idea of strategic secrets and over-communication and under-

communication of information may well be transposed into legal discourse as 

admissible and inadmissible evidence.  Discrepant roles may well be applied to legal 

counsel who operate in a ‘team’.  For the defence that team includes the instructing 

solicitor who assists the barrister during the trial, and the defendant.  For the 

prosecution team, the Prosecutor and his/her instructing solicitor make up a team.  It 

cannot include the victim/survivor because the crimes committed against her are 

prosecuted on behalf of the Queen and state, and not her.   

 

Some barristers regard witnesses as being part of a ‘team’, either part of the 

prosecution or defence team.  This is as though being a witness might be viewed as 

being a colluder, a team player and thus an insider whose evidence is preorganised in 

some way and therefore dangerous. 

 

In case C, for example, the defence barrister was concerned that the medical 

practitioner who examined the child victim/survivor would not be able to complete her 

cross examination without some interruption because of prior commitments.  This has 

occurred in other trials and other witnesses are called, until the witness whose evidence 

is incomplete re-enters the witness box.  The concern for the defence barrister was that 

the interruption of the medical practitioner’s evidence created ‘an additional problem 
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of the doctor being able to regroup before the next cross examination’9 (emphasis 

added).  The suggestion is that witnesses, like barristers, are composed of ‘teams’, and 

any disruption to the narrative script developed by the barrister may provide an 

opportunity for the adversary to ‘regroup’, and thus thwart the planned legal narrative.  

So concerned was this defence barrister with protecting his developed narrative that he 

expressed concern when the judge made a brief comment during a legal argument that 

took place in front of the victim/survivor.  The defence barrister sought her removal 

from the courtroom, suggesting her presence during the argument was detrimental to 

the defence case because they may have been ‘giving ideas to the complainant.’10 

 

Legal Trials as Social Theatre 
Kim Lane Scheppele’s work on narrative development in law is useful as a theoretical 

tool to complement Goffman’s notion of dramaturgy. Both Scheppele and Feiner have 

noted the legal practice of selecting certain facts to be presented to a jury, and the 

decontextualising of evidence, such as in rape and sexual assault cases, so that a 

normative stock story narrative about rape, that reflects a masculine view of rape can 

be presented to a jury.11  Law, according to Scheppele, creates ‘insider’ and ‘outsider’ 

stories.  Broadly, ‘insider’ stories are those that conform to a dominant view, whilst 

‘outsider’ stories are those experiences and stories of marginalised and oppressed 

groups that are silenced through legal process.12  The task of lawyers is to particularise 

events and descriptions of those events into generalised categories that will resonate 

with dominant discourses found both within law and within society.  Thus, narrative 

stock stories about rape and sexual assault dominate legal process, and Scheppele 

argues that constructing legal narratives occurs both at the trial level and the appeal 

process.13   While Scheppele does not suggest that legal process is a drama or theatre, 

her concept of legal process as the development and construction of narratives that are 

narrow by definition, and exclude accounts that challenge dominant stories, may be 

used to highlight how legal stories are presented as legal dramas.    

                                                                                                                                             
8 ibid. pp.123-134. 
9 Case C, trial transcript p.49. 
10 ibid. p.105. 
11 Scheppele, K. “Foreword: Telling Stories.”  Michigan Law Review. v.87 1989, pp.2073-2098; Feiner, 
L. “The Whole Truth: Restoring Reality to Children’s Narrative in Long Term Incest Cases.” The 
Journal of Criminal Law and Criminology. v.87, no. 4, 1997, pp. 1385-1428. 
12 Scheppele, 1989 op.cit. 
13 Scheppele, K.  “Facing Facts in Legal Interpretation.” Representations. no.30, Spring, 1990, pp.42-77. 
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The Trial  as a  Drama and Performance: Obligations of the Jury 
The instructions that were given to a jury by the presiding judge of each trial examined 

in this thesis are further evidence supporting the notion of legal trials as a dramatic 

performance played out in the courtroom.  Judges were in the habit of emphasising to 

juries that part of their role was to summate and appraise the visual images or 

performances of the trial.   They told jurors to observe and assess the ‘demeanour’ of 

witnesses, their ‘body language’ and the manner in which they gave their evidence. In 

case C, when providing instructions to a jury as to their purpose in the trial process, the 

judge drew an interesting analogy between theatre drama and legal process:  

Your assessment of the witness...is a matter of 
commonsense.  You can now see why it is important to 
have the witness box over there opposite you.  You are in 
the box seat, just as you might be at some theatrical 
performance or concert, always very nice to have the seat 
that enables you, not only to hear what they are saying but 
to observe the way in which they are saying it.  We call 
that the demeanour of the witness and it is obvious to all 
of us that you have concentrated on that task and have 
watched the witnesses giving evidence and taken account 
not only of what was said but the way in which the witness 
said it.  You are asked to bear in mind the demeanour of 
the witness.14(emphasis added) 

 

The judge went on to tell the jury about the deceiving  ‘demeanour of a clever con 

man’, and how such a person comes across as very ‘plausible’, which means that the 

jurors must be ‘on guard’ for such suspect witnesses.15    

 

In case L the presiding judge, in his summing up of the evidence to the jury told them 

in part:  

You are entitled to take into account the body language of 
a witness.  Some witnesses exude body language when 
cross examined in particular, or when placed under 
pressure.  Other witnesses are more confident and can 
cope.  Those are the sort of matters which are entirely 
within your domain. You have to make judgement…There 
are other matters which you take into account.  Is this 
particular witness dramatising the event, or is this 

                                                 
14 Case C, trial transcript p.378. 
15 ibid. 
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particular witness understating the event?’16(emphasis 
added) 

 

This judicial comment begs serious analysis.  The judge was almost asking the jury to 

assess witnesses as though they were actors in a performance.   Evidentiary restrictions 

that limit evidence, especially that pertaining to the victim/survivor, may well cause a 

person to exhibit signs of frustration or distress when trying to answer a particular 

question within the evidentiary confines forced upon them.  A jury is not aware of the 

evidentiary rulings that limit and restrict evidence, particularly prosecution evidence.  

Yet they are exhorted by judges to take account of subjective concepts in 

communication, as though they are seeing and hearing witnesses give evidence free of 

any constraints. Like Goffman’s notion of strategic secrets through under-

communication and over-communication, the legal process, with reference to witness 

evidence, elucidates the judicial emphasis of the trial as a performance.   Whilst the 

demeanour, body language and voice tone of victim/survivors are specifically 

highlighted for observation, defendants often avoid this scrutiny by opting not to give 

evidence.  Likewise, legal constraints that forbid the prosecution from cross examining 

the character and credibility of the defendant mean that he is most often better able to 

present a particular and well orchestrated image.  The concept of a jury taking into 

account the demeanour of witnesses when adjudicating, highlights trials as a drama 

rather than a process of investigation and fact-finding.  

 

In cases C, K, J and N the presiding judge mentioned body language and the need for a 

jury to observe and take note of witness demeanour and body language.  In the first 

trial of case J, the trial judge informed the jury that legal counsel would soon begin 

their closing address to the jury which would be followed by the Judge’s Charge.  He 

further told them that his summary of the evidence consisted of a lot of ‘dry stuff’, but 

that ‘listening to counsel’s address is a bit more interesting because they can have a bit  

of theatrical licence in their argument’17 (emphasis added).  This contrasts with the 

claimed scientific stance of the judiciary in relation to ‘objectivity’, ‘facts’ and ‘fact-

                                                 
16 Case L (retrial 1996) trial transcript p.805. 
17 Case J (first trial 1993) trial transcript pp.1672-1673. 
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finding’.18  Theatrical licence points towards a superficiality and artificiality in an 

entertaining narrative. Notions of justice and judicial content are challenged when 

jurors in trials as serious as rape and other forms of sexual violence are invited to view 

the trial as a theatre performance.  Of course, ironically, the judge is completely 

correct.  Although the prosecution is limited in their theatrical licence because of the 

restrictions placed upon their evidence, the same restrictions are not placed upon the 

defence case.   

 

At the retrial of case J, the presiding judge shared his opinion with legal counsel saying 

that it was important that the prosecution must try to avoid being ‘so dull as to send the 

jury to sleep’, so it was important to ‘open with some degree of expression that will 

continue to excite the interest of the jury.’19  Here again, the concept of theatrical 

licence, of arousing excitement in an intrafamilial rape trial, is far more satisfying in a 

legal forum than presenting facts.  It is as though the facts, however interesting and 

crucial they may be, are simply irrelevant. 

 

As the proceeding chapters will demonstrate, the theatrical license of defence 

barristers with regards to portraying stereotypical masculinist images of women and 

children in sexual abuse trials, is limited only by their imagination, and occasionally by 

the presiding judge.     

 

Agency and  Self-Identity 
Two cases used in this research were directly observed.20  Such observations provided 

important insights into the physicality of the courtroom structure, the impersonal and 

artificial environment in which the victim/survivor and other witnesses give evidence, 

and most of all, the dramaturgy of legal performance that is enacted within the 

courtroom, and within the trial itself.   

 

Trial transcripts cannot portray the voice tones, facial grimaces, body language and 

gestures, some of which are very theatrically dramatic, with exaggerated voice tone 

                                                 
18 See for example: Mossman, M. “Feminism and Legal Method: The Difference it Makes.” Australian 
Journal of Law and Society, v.3, 1986, pp.30-53.  Mossman argues that law has promoted itself as a 
‘science’ that is denoted by objectivity and a specific legal method of fact-finding. 
19 ibid. (retrial 1995) trial transcript p.2 (7/7/95). 
20 Cases J (both trials) and L (retrial). 
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and gestures displayed most particularly by defence barristers.  In those cases 

observed, Prosecutors tended to be more quiet and calm in their movements, and as 

their questioning is often more limited than the defence, their tone and manner was 

mostly subdued.  However, defence barristers were prone to facial grimaces and 

gestures that ranged from the dramatic through to wild gesticulations that were 

extremely exaggerated and very distracting.  Defence barristers in these trials, and in 

several other trials observed that are not connected to this research, used  tone of voice 

as an important tool, displaying a tone range from paternalistic to patronising and 

sarcastic; incredulous to aggressive and even near shouting. Such drama and theatrics, 

of defence barristers in particular, has been noted by other feminist scholars.21 

 

The contextualisation of trials into legal dramas allows for the superior placement of 

certain social actors and the oppression of other social actors.  The scope for individual 

action and agency is liberally afforded to the presiding judge and legal counsel, in 

particular the defence lawyer and his client.  Little if any scope for individual action 

and agency is afforded the victim/survivor.  While the accused has a barrister who 

works with him and for him, thereby giving advice about strategies and taking 

instructions, the victim/survivor has no legal representation.  The Crown Prosecutor is 

there to prosecute specific charges on behalf of the Queen and State, and the 

victim/survivor is the ‘prosecutrix’, the first witness.  Victim/survivors are not 

provided with advice from the Prosecutor, nor are they able to give instructions to the 

Prosecutor, and in many cases until quite recently, most often met the Prosecutor on 

the morning of the trial or perhaps the day before.22    

 

The defendant is able to develop a working rapport with his legal counsel, is kept fully 

informed of what the defence strategies will be, and has had access to the entire 

Prosecution evidence against him, which often includes reading the private counselling 

                                                 
21 Adler, Z.  Rape on Trial. London: Routledge and Kegan Paul, 1987.  Adler has also described defence 
barristers using sarcastic and contemptuous tones of voice when cross-examining victim/survivors or 
responding to their answers with facial expressions that convey disbelief, incredulity and contempt 
towards the victim.  Adler remarked that it is ‘hard to convey in print the hostile, contemptuous and 
insinuating tone’ used by defence barristers.  See p.99.  Julia Grix also writes of the extreme body 
language, facial grimaces and tone of voice, used by a defence barrister towards a victim/survivor in a 
sexual abuse trial.   See Grix, J. “Law’s Truth and Other Lies: Women, Sexual Assault and the Criminal 
Justice System.” Australian Feminist Law Journal, v.12, 1999,  pp.83-93.  
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and medical files of the victim/survivor.   On the contrary, the victim/survivor’s 

contact with the Prosecutor is kept to an absolute minimum, and she has no control 

over what charges will be prosecuted and what evidence will be used to support her or 

used against her by the defence barrister.  Moreover, she is allowed no contact with the 

prosecution barrister once the trial has commenced and she is giving evidence. 

 

As the ‘prosecutrix’ witness, the victim/survivor has no control over what might be 

asked of her, and very often she is instructed to answer simply ‘yes’ or ‘no’ to cross 

examination questions.  Resistance to this can result in her being reprimanded by the 

judge.23  The combination of these factors further limits her scope for agency, and 

more particularly these factors help to make her extremely vulnerable to defence 

‘construction’.  Goffman has discussed at some length what he calls the art of 

impression management in the dramaturgy of everyday social life.24  Even without 

invoking the concept of theatre and performance in structured settings, impression 

management is a process that each of us engages in on a daily basis as we interact and 

negotiate our way through our daily contacts with strangers and non-strangers, 

individuals and groups.  In a trial situation the weight a jury gives to witness 

impressions can be important.  Because the defendant is free to choose whether he 

gives evidence or retains his right to silence, and legal rules protect his character from 

impeachment, he has far greater scope for individual agency and impression 

management.  

 

Upon entering the witness box the victim/survivor is prevented from any contact with 

the Prosecutor or his/her instructing solicitor.  Throughout the duration of the legal 

process the defendant has constant and unrestricted communication with his defence 

                                                                                                                                             
22 This information has been gleaned from a number of sources including Prosecutors, police, and from 
the researcher’s own personal experience and contact with many victim/survivors.  In cases G, H, J, L 
and  M it appears that the victim/survivors met the Prosecutor the day before or on the morning.  
23 Young, Alison, op.cit. pp.94-96. Young identifies the defence strategy of forcing prosecutrix 
witnesses to answer only ‘yes’ or ‘no’ to a question in order to silence her voice and experience from the 
jury. Secondly, restricting her answers to ‘yes’ or ‘no’  assists the defence in creating innuendos and 
implications about her evidence by forcing her to answer in a monosyllable to questions that are often 
complex and have a double meaning.  In cases L, K, E, F, and especially J, victim/survivors were told to 
answer only ‘yes’ or ‘no’ to a question.  In case J the judge on occasions strongly reprimanded the 
victim/survivor for failing to answer questions with only a ‘yes’ or a ‘no’, and at one stage told her that 
‘things would go more smoothly’ for her if she restrained herself to just giving a ‘yes’ or ‘no’ answer.  
In the first trial of case J in 1994, after being told to answer questions with just a ‘yes’ or a ‘no’, the 
victim/survivor told that presiding judge that she would ‘not restrict (her) life experiences of abuse to a 
monosyllable.’ Trial transcript p.432. 
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counsel.  The evidence given by the victim/survivor is only that deemed appropriate 

and admissible by the judge.  The questions put to her by the Prosecutor in her 

evidence-in-chief provide information that the Prosecutor wants to elicit for the case, 

rather than what the victim/survivor may wish to have highlighted.  Conversely, 

although Prosecutors may not intend to do so, the wording and format of the questions 

represent the language of a male judiciary and not women and children as 

victim/survivors. 25  The victim/survivor must contend privately with the knowledge 

that much of her experience and evidence has been excluded from the trial process, but 

at the same time she is required to give evidence after swearing an oath that the 

evidence she shall give the court shall be the ‘truth, the whole truth and nothing but the 

truth.’   Added to this is the burden on the victim/survivor to provide evidence and 

answer questions without being able to give the entire evidence.  For these and many 

other reasons, the individual agency of the victim/survivor is so severely curtailed that 

the performance ‘script’, that results both from the exclusion and modification of her 

own evidence and the development of an alternative defence narrative, is legally 

preordained.  As Gewirtz has argued, criminal trials have evolved in such a way that 

prosecutions for alleged crimes have become a government function with the victim 

becoming simply a prosecution witness.26  Consequently, the prosecution barrister is 

the guiding narrator of the experiences of a victim/survivor, and even his/her narration 

to the jury is determinate on legal rulings that define the boundaries of what can be 

said and who can say it. 

 

The victim/survivor is afforded dual recognition within the courtroom process, both of 

which negate her status as a citizen of equal worth.  Although the victim/survivor is 

cast as the linchpin in the legal trial, she is effaced on the basis of her centrality in the 

trial.  One area of personhood and identity that is removed from the victim/survivors is 

her name.  A marked feature across the trials examined for this thesis, and noted in 

other trials, is that the victim/survivor was addressed by the term ‘witness’, and 

sometimes by no name whatsoever.  Although this was a tactic gainfully employed by 

defence barristers in this research, it was common for Prosecutors not to use any name 

                                                                                                                                             
24 Goffman, op.cit. ch.6. 
25 This point is discussed in more detail in the Section in this chapter examining  language.  
26 Gewirtz, P. “Victims & Voyeurs: Two Narrative Problems at the Criminal Trial.” in Brooks, P. & 
Gewirtz, P. eds. Law’s Stories: Narrative and Rhetoric in the Law. New Haven: Yale University Press, 
1996, pp.135-161. 
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or title when referring to the victim/survivor, whilst judges mostly addressed  

victim/survivors as ‘witness.’ Such a tactic operates to erode self-identity and to 

construct the victim/survivor as a non-person, and to create a ‘distance’ facilitating the 

evisceration of her character and her evidence by the defence barrister. Her placement 

as ‘victim’ within the trial process, and the accompanying stigma often attached to 

rape/sexual assault victims, can mark her as a suspicious identity before she appears or 

speaks in the courtroom. The legal parlance that suggests that juries need to exercise 

extreme caution when adjudicating on the evidence of victims, and the perjorative 

legal reference to victims as the prosecutrix, further enhances their identity in a 

negative manner.27 In comparison, the defendant and most other witnesses for the 

defence and prosecution were referred to by their first name or title, such as Dr. or 

Mrs., Miss or Mr. 

 

Defendant and Agency 
It is a credible argument that the defendant is in many ways a performer in legal trials. 

The defendant is most probably coached by defence counsel with regard to his 

responses to questions should he decide to enter the witness box.28   He has the right to 

choose the role of silent defendant, in that he chooses his legal right to remain silent 

and to give no evidence, or he may choose the role of speaking defendant.  Either way 

his role is supported by the judiciary.  Such a choice allows defence counsel to better 

plan impression management of the defendant.  If he chooses to remain silent the jury 

will be instructed that they must not infer anything negative from such an action, 

because it is the defendant’s legal right.   

 

If the defendant chooses to give evidence, his character cannot be discredited or 

impeached by the Prosecutor, and no prior convictions may be used against the 

defendant.  This factor alone provides positive advantages to the accused, and they are 

well aware of these factors.29  Very often the concept of ‘fairness to the accused’ is 

analogous to abrogating the experience and evidence of victim/survivors.  Through 

                                                 
27 The history of this terminology has been noted in Chapter 3. 
28 It became clear from reading the transcripts that many of the responses by the accused were similar in 
their denials across the trials.  None of the accused, in the transcripts analysed expressed emotional 
language or language indicating distress or anger at being accused of such behaviour.  The similarity 
across the trials of the defendant’s denials seemed to indicate a degree of coaching and/or  rehearsed 
responses. 
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access to all the Prosecution evidence, including the statements and 

medical/counselling records of the victim/survivor, the defendant is well versed on all 

evidence prior to entering the witness box.  For these reasons, the defendant does have 

a strong sense of agency as they are able to retain a sense of control over the trial 

process by assisting in the defence narrative, choosing whether to give evidence 

themselves, safe in the knowledge that their own character cannot be attacked in the 

way the victim/survivor is, and that previous convictions cannot be used against them 

in evidence. Defendants can give ‘instructions’ to their defence barrister concerning 

specific questions or issues to be put to the victim/survivor and other witnesses, and 

are fully aware of the Prosecution case and the process that will unfold in the trial. 

 

Defendants are not required to give any evidence at the committal – the committal is 

used by defence counsel to test the veracity of evidence of the victim/survivor in order 

to glean information both to discredit her later on if the case goes to trial as well as to 

gauge her confidence and emotional state.    

 

A point worth consideration is the notion that a defendant may be viewed, by a jury, as 

a person who has no self-agency, and indeed is an individual rendered helpless and 

vulnerable by the accusations of the victim/survivor and of the legal system.  Juries are 

not aware of the evidentiary limitations on the prosecution case, are not privy to what 

is edited out of the police record-of-interview, nor are they aware that the character of 

the defendant cannot be discredited or impeached.30   Defence barristers are quite 

adept at portraying to a jury the powerlessness of the defendant and it is possible that 

the terminology ‘accused’ and the physical structure in the courtroom that has the 

‘accused’ sitting or standing in the ‘dock’, which at some courts looks similar to a cage 

or mini cell, can create the illusion of powerlessness and a lack of self agency.  In 

contrast, the standard use of a screen to shield the victim/survivor from a direct line of 

                                                                                                                                             
29 For a discussion about this point see Davies, 1999 op.cit. p.99. 
30 The character of the accused cannot be discredited, attacked or impeached in any way unless the 
accused gives evidence as to his good character and therefore leaves himself open for the prosecutor to 
rebut his evidence.  In discussions with prosecutors I have been told that for these reasons you will not 
find an accused person making such statements.  They would have been coached by their barrister not to 
make any such statements.  However, the way around this is to have defence witnesses say the same 
things on behalf of the accused.  This is most often accomplished in two forms.  Family members of the 
accused usually give evidence as to what a splendid father the accused person was and is whilst the 
accused can call character evidence from two people who will tell the jury a very positive story about 
the accused.  This was done in cases C, H, J, K, L, N and O.  
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view to the accused, and the option of victim/survivors giving evidence via a closed 

circuit television, may create for a jury an illusion of the victim/survivor as having self 

agency and control. 31    

 

In cases B, G, J, K and O, the defence barrister put questions to their client, the 

accused, and/or to the police informant about the police interview and investigation 

process leading up to the trial. These defence questions were obviously designed as 

part of the dramaturgy to heighten a picture of powerlessness of defendants in the 

police investigation process.   On occasions a jury  was told by the defence barrister or 

judge that the accused person can do no more than ‘deny’ the allegations, as though the 

defendant has been subjected to unmitigated powers of the police and prosecution.    In 

case B the defence barrister described his client as being ‘interrogated’, and suggested 

to the police informant that police were ‘cagey’ in the way they spoke to people 

accused of crimes.32  In case G the defence barrister put questions to the defendant to 

highlight how unfairly the defendant had been treated by police at the time of the 

reported incident, and the defendant told the jury of his ‘nightmare’ and financial 

problems, which he said came about as a result of his daughter’s allegations.33   

 

Jury and Agency 
Aside from the status of authority imbued within the position of judges and legal 

counsel and their sense of agency, jurors are also imbued with a status within the 

courtroom. The outcome of the trial depends on their verdict.  So they possess in the 

courtroom individual agency.  They are allowed to ask questions through the judge, 

and their position is publicly respected by all those in the courtroom.  The jury are led 

                                                 
31 Screens are used routinely in such cases and it is worth noting that Prosecutors prefer victim/survivors 
not to give evidence via closed circuit television (CCT). The television is housed in a separate room 
within the courthouse and is linked to the courtroom. Some prosecutors have informed this researcher 
that they believe the victim/survivor has a better chance of making an impact on the jury if physically 
present in the courtroom.  The victim/survivor in case J was advised against the possibility of using the 
CCT by the Crown Prosecutor because he believed that it would have a negative impact on the jury. The 
victim/survivor did not use CCT at any of the trials.  In case D the victim/survivor gave evidence at the 
committal hearing via CCT except that the child was not within the courthouse but was interstate.  A 
policewoman testified that the child was so fearful of being harmed by his stepfather that he refused to 
travel to Melbourne.  The defence barrister bitterly opposed the use of the television and referred to 
various legal authorities that an accused person had a right to confront in person his accuser.  The 
magistrate, who in this case was female, ruled that the boy could give evidence via an interstate 
television link up.  The defence barrister in this case insisted that the Magistrate note their objection to 
the child being able to give evidence via the use of a CCT. 
32 Case B, trial transcript pp.146-148. 
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to believe that they have access to all the facts of the case to act upon in their 

deliberations.  As discussed previously, the jury are not privy to the application of 

evidentiary rules, and are asked to absorb the words and behaviour of witnesses as 

social actors and to interpret what they see and hear.   In one case, the trial judge gave 

directions to a jury about how they might and might not use ‘inferences’ as a means of 

assessing the credibility of witnesses and their evidence.  This judge provided various 

simplistic scenarios of what did and did not constitute a reasonable ‘inference’.34  Like 

body language and demeanour, the use of ‘inferences’ as a means of assessing the 

presentation of selective, truncated legal facts situates the task of juries as one of 

deciding upon a narrative that may accord with their personal life experiences or 

beliefs.35  If ‘inferences’ are to be considered a useful tool for jurors to use when 

assessing evidence, one can understand the importance placed on inferences used by 

defence narratives against victim/survivors.36 When judges ask jurors to take note of 

witness demeanour, and to apply inferences, they invite jurors to apply a dominant 

socio-cultural ethos that devalues the voices of women and children, and discriminates 

against their stories of sexual abuse.      

 

Judges are in the habit of routinely informing jurors that they are the ‘judges of the 

facts’.  Jurors watch witnesses swear an oath as to their evidence being the truth and 

the whole truth, when in fact jurors hear a scripted version of evidence that is 

controlled and dominated by judges and lawyers.  Questions of fact become questions 

of law to be decided upon by judges and lawyers prior to a jury entering the public face 

of a trial.  As such, a jury cannot  properly decide a case on all the available facts 

because they are not given these facts.   Dominant legal narratives expressed by 

defence lawyers and judges are designed to replace facts with a narrative that reflects 

masculinist stereotypes about women and children and sexual crimes.   

 

Chapter Six will demonstrate the degree to which prosecution evidence is eviscerated 

from legal trials.  The net effect of this process is the effective erosion of the ability for 

                                                                                                                                             
33 Case G trial transcript, pp. 219-244.   
34 Case L (retrial 1996) trial transcript pp.810-812. 
35 For a discussion about how the legal discrediting of victim/survivors in cross examination and the 
evisceration of their evidence can impact on their perceived credibility to a jury and how jurors often 
bring their own experiences to bear on evidence, see Feiner, op.cit. 
36 See Young, 1998 op.cit.  
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victim/survivors to have their experiences, and any supporting evidence. presented in 

the courtroom in any just or meaningful way.    

 

Strategic Secrets 
Specifically the development of defence narratives is well organised and thought out.  

Because defence counsel and the defendant are privy to all of the prosecution evidence 

prior to, and during the trial, they are well equipped to create an alternative account 

and alternative images of the victim/survivor.  Defence narratives, or stock stories, 

rely on stereotypical images and themes that reflect masculinist theories and 

assumptions about women and sexual violence, as another part of their 

‘performance’.37  Law, as an institution of social power, has the ability to impede and 

repress certain witnesses from engaging in meaningful dialogue about their 

experiences, which have led to an accused being charged and facing a criminal trial.  In 

doing so, legal narratives are carefully staged contests in which certain narratives have 

dominance, because they have been authenticated in legal discourse.38 

 

Goffman’s notion of strategic secrets, and the under- or over-communication of facts, 

are important tools in legal trials.  Because the Prosecutor must declare to defence 

counsel all and any evidence they have or come across, no matter what its 

inadmissibility or admissibility, they are not in a position to have strategic secrets.  The 

same does not apply to defence counsel who are in a good position to develop strategic 

questions and to engage in the under- and over-communication of certain evidence.  As 

will be shown in Chapter Six, Prosecution evidence from nearly all of the trials 

examined in this thesis was subjected to various levels of filtration and exclusion, 

which clearly advantaged the accused and his defence counsel.   

 

For example, in case J, the defence barrister expressed his concern that a witness for 

the prosecution might give evidence that the defence barrister did not want the jury to 

know about.  The judge sympathised and suggested that there could be another way of 

wording the question so as to elicit only a specific response, without the other added 

                                                 
37 See Chapter 3. 
38 Weisberg, R. “Proclaiming Trials as Narratives: Premises and Pretenses.” in Brooks, P. & Gewirtz, P. 
eds. op.cit. pp.61-83; see also Ferguson, R. “Untold Stories in the Law.” in Brooks, P. & Gewirtz, P. 
eds. ibid. pp.84-98. 
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information, but the defence barrister was still not convinced that this would alleviate 

his problem because he ‘(wouldn’t) know what the answer is going to be.’39   

 

On another occasion it was the trial judge in case J who warned the defence barrister to 

frame his questions carefully in case he opened up areas that he did not want the jury 

to hear about.40  An almost identical situation occurred in case B.41  Similarly, in case 

L the defence barrister sought to cross examine the victim/survivor in a voir dire in 

order to find out her answer to a specific question in the absence of the jury, lest her 

answer be one that the defence barrister would rather a jury did not hear.42 

 

It is for these reasons that very often defence barristers seek to cross examine the 

victim/survivor or other witnesses in a voir dire situation in order that information can 

be controlled and modified prior to going before the jury.43 The process is about 

controlling the communication of evidence to ensure the under-communication of 

some information, and the over-communication of other information.  This way, the 

defence barrister has a clearer script of what answers he  will get to questions, and 

because his tactics in defence to the charges are not exposed in pretrial arguments, the 

development of a specific narrative to counteract the prosecution case is not difficult.  

 

The exclusion or modification of evidence often requires a careful screening of 

questions and sometimes explanations to a jury. For example, this occurs when it is 

clear that the record of interview with the defendant has been edited so that the jury 

may only hear what legal counsel and the judge have decided upon, again under the 

shibboleth of ‘fairness to the accused.’  The police record-of-interview with the 

defendant prior to his being charged with specific incidents of sexual abuse, is always 

edited after legal discussions between the judge and legal counsel.  This is done to 

remove any questions or responses given by the defendant that relate to evidence that 

has been excluded, or information deemed prejudicial to the accused, prior to it being 

played to the jury.  In some cases the editing is such that it will be clear to the jury that 

the tape recording has been interfered with.  To counteract this, judges inform juries 

                                                 
39 Case J (retrial 1995) trial transcript p195 (19/9/95). 
40 ibid., p.607 (27/9/95). 
41 Case B, trial transcript p.47. 
42 Case L (retrial 1996) p.581. 
43 Voir Dire were particularly put to use by defence barristers in cases E, F, G, H, J, L and M. 



157  

that the tape has been edited to remove ‘irrelevant’ material from the tape.  This action 

fits in with Goffman’s notion of impression management which advantages the 

accused, but Goffman also talked about ‘team collusion’, where what is said and 

presented is in keeping with the definition of the situation.44  Goffman considers this a 

‘collusive relationship’,45 and whilst Goffman used such a concept to refer to 

innocuous situations, it is relevant to apply it to the judicial process of a trial, where 

the jury believe, and indeed are told that they are to hear the ‘facts’ of the case.   

 

What the jury are not privy to is that the evidence presented to them in a trial has 

undergone a process of extraneous filtration, so that the admissible evidence is that 

which fosters the pre-organised ‘playing’ rules set out by the judge.  In case L the 

judge articulated his awareness of the game strategies organised by the defence 

barrister, saying that his case was one of ‘Defence by obfuscation rather than anything 

else, it seems to me, the jury won’t know what version they’re dealing with.’46  Later, 

in this same trial the judge commented that the defence barrister might make ‘a 

forensic decision not to cross examine about this . . . it’s a double edged sword for him.  

In front of a jury it  . . . could be described as a risky bet.’47  Hedging bets to obtain 

advantage by deception appears to be more important than providing a jury with 

specific facts that would allow them to adjudicate in a just and open manner.  In this 

same trial, the defence barrister informed the judge that the trial transcript of the 

previous trial in 1993 showed that the victim/survivor gave answers to defence 

questions in a way that provided information to the jury that should not have been 

allowed.  The judge responded with the suggestion that the victim/survivor had given 

evidence that got through to the keeper.48  That is, that  her non-scripted evidence was 

not successfully blocked by the trial judge, and thus got through to the jury.   The term 

‘keeper’ suggests that one of the roles of the judge is to block the flow of certain 

communication that is considered damaging to either party, but more particularly to the 

defence case.   Situating a trial judge as a gate keeper of information denotes how trials 

can be viewed as a crafted system of over and under communication.  

 

                                                 
44 Goffman, op.cit, pp.155-165. 
45 ibid. p.156. 
46 Case L (retrial 1996) trial transcript p.23. 
47 ibid. p..349. 
48 ibid. p.3. 
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Another illustrative example of preordained playing rules in legal trials, and the 

probable impact that these ‘playing rules’ would have on witness evidence, also 

occurred in case L.   After pre-trial arguments to decide evidentiary rules, which the 

judge described as ‘playing’ rules, the defence barrister discussed the difficulty of 

ensuring that the victim/survivor did not stray ‘outside’ of the evidentiary boundaries 

that had been imposed.  In other words, he wanted to ensure that the victim/survivor 

would not provide any further information or responses that might indicate that there 

was more to her evidence.49  The judge was obviously confident that the evidentiary 

rules could help mould the defence narrative, saying:  ‘You might score some big 

points...if you get the right information, it might be to your advantage’.50 The same 

judge considered an ability to make something of an issue that was irrelevant or 

innocuous as a legal ‘art’, and good ‘forensic skill’.51 The presiding judge in the retrial 

of case J made similar observations about the defence lawyer being able to obtain 

advantages so as to demonstrate that the victim/survivor was giving nothing more than 

a ‘theatrical and exaggerated performance.’52   

 

No matter if the content is vapid, the function of a trial as a legal performance provides 

a foundation for information to be dramatised, over-communicated before the audience 

(jury), excluded, modified or under-communicated as a strategic secret, or part of 

impression management.  The words ‘art’ and ‘forensic skill’ suggest a legal 

performance rather than a judicial process of investigation.  Further, when denoting the 

trial as a legal performance, the judge in the retrial of case J suggested that the defence 

barrister was ‘no doubt. . .looking forward to your cross examination.’53  A short time 

later, after the defence barrister said that he would be examining the transcript of that 

day’s evidence given by the victim/survivor, the judge stated: ‘Then you’ve got a very 

pleasant night ahead of you.  I trust it gives you enjoyment and satisfaction.’ The 

defence barrister replied,: ‘No doubt it would.’54 

 

                                                 
49 It is fairly common for defence barristers to express their concern about the containment of evidence 
that might disrupt their narrative and/or provide a jury with evidence/information that is to be kept from 
them. For example, informing child witnesses that they must not give any evidence that indicates there 
was another child abused occurred in the cases of A,  C, E and F. 
50 Case L (retrial 1996) p.21. 
51 ibid. pp.455-456. 
52 Case J (retrial 1996) trial transcript p.90 (30/8/95). 
53 ibid. p.59 (29/8/95). 
54 ibid. p.89. 
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The attitude of this judge and barrister is not just that the trial is a legal drama, but that 

the evidence of the victim/survivor provided a means of entertainment, as well as the 

opportunity to attack her through cross examination.  Earlier in the trial the prosecutor 

expressed concern about what he termed ‘jocularity’ towards the victim/survivor, and, 

in particular, to the way in which the defence barrister consistently ‘laughed’ about the 

pending court ordeal that the victim/survivor was to face.55 

 

Sticking to the Legal Script and Legal Performance 
As well as guarding against terminology used by victim/survivors, defence barristers 

were also on guard for responses to questions that strayed from the script, because this 

did not allow them control over the evidence they desired a jury to hear, and thus 

thwarted their control over the communication of information.  In cases B, C, and D 

the defence barristers were quick to accuse the children of having been coached or 

assisted by other adults in how to give evidence when the response to a question 

strayed from the defence ‘script’, and obviously took them by surprise.  In each case 

the child victim/survivor had responded to a defence question in a way that suggested 

the defence barrister was not prepared for such a response, and resulted in the child  

being  accused of lying or of being coached to give that particular answer.   

 

For example, in case C the defence barrister suggested that the allegations of the young 

girl were all lies, to which she responded by saying: 

v/s: They aren’t.  I wouldn’t lie for something like this because I wouldn’t want to 
break up my family and the only person to break up the family is my dad. 
d/b: Someone told you to say that didn’t they? 
v/s: No. 
d/b: I put it to you that someone has been talking to you and coaching you on how to 
testify...It’s true isn’t it, someone has been coaching you on how to testify? 
v/s: No56 (emphasis added). 
 

Jocelynne Scutt has also identified the penchant for some lawyers in intrafamilial 

sexual abuse cases to allege that child victims are being ‘coached’ in their evidence.57 

 

                                                 
55 ibid. p.61 (11/7/95). Note that elsewhere in the trial the prosecutor made submissions objecting to the 
facial grimaces which included laughing and other body language of the defence barrister and his 
instructing solicitor. See for example: p.322 (5/8/95,) pp.256-258 (1/9/95). 
56 Case C, trial transcript pp.117-119. 
57 Scutt,  1990,  op.cit. p.303 . 
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Goffman’s work on dramaturgy is also a useful tool in addressing and critiquing the 

theatrics performed by legal players.  Notwithstanding the seriousness of trials, 

especially for the victim and the accused, there is considerable scope to argue, that for 

a good many lawyers, the courtroom is a theatre in which they perform a pantomime.  

Winning the case is akin to receiving the greatest applause for their performance. As 

one barrister said of other defence barristers:  ‘Some defence counsel have as their 

trademark a thundering performance...’58   In a similar vein, the Judge in case K was 

discussing a particular area of prosecution evidence, which defence counsel argued 

could be interpreted another way.  The other way of interpreting this evidence related 

to a father’s admission that he had ejaculated against his young son’s leg after 

becoming aroused whilst ‘cuddling him’.  The defence barrister sought to argue that 

such behaviour was an embarrassing accident and quite innocent.  The judge suggested 

to the defence barrister that he could put a positive ‘spin’ on the incident, and could 

really ‘go to town on that in your final address and tell the jury how wrong Mr 

(prosecutor) is in relation to father/son relationships’,  to which the defence barrister 

replied ‘Yes, I’ll enjoy that, Your Honour’59 (emphasis added). 

 

One of the most perspicuous  examples of a defence barrister situating the evidence of 

a victim/survivor, and  indeed the whole trial as a performance on the part of the 

prosecution, occurred in case J.   The concept of ‘performance’ and ‘theatre’ was the 

platform from which the defence barrister launched himself from the very beginning of 

the trial to the very end.  In case J, the defence barrister in his opening address to the 

jury said: 

Ladies and gentlemen, congratulations.  You  have got a 
really interesting trial.  Many juries aren’t nearly so lucky.  
Indeed, lawyers are born and lawyers die, without having 
trials like this.  The allegations are of course outrageous.   
The defence is quite simple {names victim) evidence is all 
lies...You can judge the demeanour of the witness...and 
you’d be asking yourself is she giving the appearance of a 
witness who is telling the truth or is she laying it on with a  
trowel, feigning modesty, breaking into tears. Is this 
natural or is (names victim) breaking into tears in order to 
get time to think, and then answer.  No pantomime is 
complete without props, and here in this case we’ll see a 

                                                 
58 Heenan, M. & McKelvie, H. Rape Law Reform Evaluation Project. Report No.2, 1997.  Victoria: 
Department of Justice,  p.230. 
59 ibid. p.102. 
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screen that will be  placed next to the dock.  What you are 
about to see is an elaborate performance for her own self-
interest, for this, money (transcript records in brackets that 
defence  demonstrates this point with hand gestures), but 
not just money, not just money. It’s never as simple as 
that.  You’ll see a performance, and it is an interesting 
one. So, sit back, relax and enjoy it60 (emphasis added). 

 

So, according to this defence barrister, the evidence to be given by the victim/survivor 

was a ‘performance’ and a pantomime.  Even more disturbingly, the defence barrister 

urged the jury to consider the trial as a fun time.  This barrister situated a trial about 

intrafamilial rape as a forum that would entertain a jury.  The fact that he could situate 

the trial into such a context evinces the scope for legal trials to be portrayed as 

pantomimes.  The exclusion and modification of prosecution evidence, including that 

of the victim/survivor, clearly advantaged the defence, and this point was even noted 

and acknowledged by the Appellate Court which later reviewed the case on appeal.61   

In seeking to minimise and ridicule the prosecution evidence, the defence barrister told 

the jury in his opening address that evidence about the defendant admitting his sexual 

abuse of his daughter to a Catholic Priest, outside of confession, were claims designed 

to ‘inflame’ the jury’s imagination. 62 

 

The ‘prop’ referred to by the defence barrister in the aforementioned quote, is a screen 

that is used in every trial relating to sexual crimes, so that the victim/survivor is not in 

the direct line of sight with the accused.   As well as engaging in dramatic speeches, 

the defence barrister in case J engaged in exaggerated body language, gestures and 

facial grimaces  which were designed to complement his theatre.   This also included 

removing and adjusting his wig and constantly using his chair as though it were a 

prop.63  In fact, rather than the victim/survivor being the performer, it appeared that the 

trial theatrics were  supplied by the defence barrister, with the judge and prosecutor 

noting as much, describing the trial as a ‘circus’ in which the defence barrister 

appeared to be the ‘ringmaster.’64  The trial transcripts are replete with comments from 

the defence barrister explicitly locating the trial as a theatre performance.  For 

                                                 
60 Case J (retrial 1995) trial transcript pp.38-39. 
61 R v J  (no.2) 1997, 3 VR 602. 
62 ibid. p.39. 
63 ibid. See also Griffin, M. “Answer The Damn Question.” Australian Lawyer. v.31, no. 6, 1996, pp.28-
29.  See also Taylor, 1998, (b) op.cit.  
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example, on one occasion the barrister complained that the presence of a legal observer 

was disruptive, as it ‘enter(ed) into the theatre of the trial.’65  On several occasions the 

barrister expressed  annoyance at the distress displayed by the victim/survivor during 

cross examination, arguing that such distress was purposely manifested by the 

victim/survivor to be damaging to the ‘trial performance’, and  was disruptive to ‘the 

theatre of the trial.’66  On another occasion the defence barrister claimed that the 

distress of the victim/survivor was ‘nothing more than...a performance (to) create lots 

of drama in front of this jury.’ 67    

 

In seeming deference to the obsessive rhetoric by the defence barrister that the trial 

was a ‘pantomime’, ‘performance’ and ‘theatre drama’, the judge joked that the 

victim/survivor may well be giving an ‘academy award performance’.68 This comment 

was made despite the judge’s knowledge that he had ruled out documented medical 

evidence of the childhood sexual abuse, and is indicative of the callous attitudes that 

can be expressed by some members of the judiciary.69  

 

Further in case J, the trial transcript contained numerous complaints and requests from 

both the Crown Prosecutor and the victim/survivor about the explicit laughter and 

inappropriate facial grimaces displayed by the defence barrister during the evidence 

given by the victim/survivor.  During the trial the Prosecutor and victim/survivor 

complained on a number of occasions that the defence barrister was ‘laughing’ whilst 

the victim/survivor was giving her evidence.   At one stage the judge asked the defence 

barrister if he could ‘try’ and refrain from laughing because the judge was ‘trying to 

                                                                                                                                             
64 ibid. p.225 (1/9/95). 
65 ibid. p.485 (25/9/95). 
66 ibid. pp.259-260 (1/9/95). 
67 ibid. pp.256-257.  
68 ibid. p.259 (1/9/95). 
69 See also Taylor, S. “And Now Your Honour, For My Next Trick....Yet Another Defence Tactic to 
Construct the Mad, Bad, and Colluding Mother and Daughter in Intrafamilial Sexual assault Trials.”  
Australian Feminist Law Journal. v.14 March 2000, pp.121-131.  The focus of this article is the judicial 
basis for evidentiary rulings and exclusions of evidence of Case G.  In particular, the article focuses on  
the defence cross examination of the victim/survivor and her mother, especially questions designed to 
humiliate and denigrate the daughter and mother.  The second trial judge also happens to be the same 
trial judge who presided over Case J, and also, the same defence barrister in case J also did the three 
trials that made up case G.  It is therefore interesting to note how this judge and defence barrister 
interacted in these trials.  They seemed to have a similar mind-set with regard to the lack of credibility 
they afforded victim/survivors and this is especially highlighted in the aforementioned article.  In one 
example, during a legal argument the judge drew an analogy between the victim/survivor and the 
conduct of a prostitute in a way which was derogatory to the victim/survivor.  See case G, (1995 trial) 
trial transcript, p.247. 
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limit the (defence) performances and leave it to the actors who are witnesses.’  The 

defence barrister remarked that he found it hard not to partake in such behaviour 

because he found the evidence of the victim/survivor entertaining.70   

 

Elsewhere, the judge responded to continued Prosecution objections regarding the 

behaviour of the defence barrister saying that such behaviour was a ‘tactic’ that formed 

‘part of the theatrics of counsel.’71 That the judge would have those present view the 

trial as such further suggests that the jury are an audience who are to be entertained, as 

well as adjudicate on what ‘narrative’ or ‘story’ they consider to be the better. Another 

example of judicial comments reflecting a trial as a performance, comes from case L in 

which the judge  twice described the imminent commencement of the trial as getting  

‘the show on the road.’72 

 

The dialogue between the judge in case J and the defence barrister  (much took place 

in the absence of the jury as well as in the presence of the jury) demonstrated the 

extreme behaviour  that the judiciary can engage in that minimises the seriousness of 

such a case, and seeks to portray the experience of women and children within the 

courtroom as a theatrical performance.   Moreover, when the judiciary are able to 

exclude vital evidence that supports or corroborates the victim/survivor, then their 

ability to vitiate the evidence of the victim/survivor is all the more easily 

accomplished.  

 

The goal of the deceptive narrative played out by defence counsel is to make the 

deception appear credible to the jury, and importantly, that the narrative is ‘all the facts 

of the case.’ The task of defence counsel is to construe a different version, or narrative, 

one that excludes important information that if revealed would be destructive to the 

defendant.  The legal latitude afforded defence barristers allows them to further 

construct a narrative that may appear coherent and tightly structured, as opposed to the 

fragmented evidence presented by the prosecutor.  In case J the trial defence barrister 

argued  that some of the medical evidence and evidence by the victim/survivor about 

the violence inflicted upon her by her father, which included hemorrhaging from a 

                                                 
70 Case J (retrial 1995) pp. 259-260 (1/9/95). 
71 ibid. p.398 (6/9/95). 
72 Case L (retrial 1996) transcript pp.32 & 420. 
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pregnancy termination, should be excluded ‘because it may add colour to the events’ 

(charges) that were being tried against the accused.  The defence barrister further 

argued that such evidence would ‘prejudice’ his client, and was ‘irrelevant’ to the case.  

The Judge agreed.73  It appears that theatrics engaged in by barristers to prejudice 

victim/survivors is not just acceptable but encouraged in legal trials. However 

evidence connected to the victim/survivor’s police statement, such as the physical 

violence and medical procedures associated with the charges, are deemed ‘irrelevant’ 

or ‘prejudicial’ to the accused, and so are be obliterated from the trial.  In doing so, 

gaps and silences are placed on the evidence to be given by the victim/survivor that 

enhance the development of a sanitised and alternative defence narrative.  

 

Family Paraphernalia and History as Lawyers Play Tools in Legal 

Theatre 
Selected use of family history, or the history of the victim/survivor, may provide a 

valuable area of assistance for defence barristers in portraying a particular image or 

narrative of the victim/survivor and accused.   In case G, the defence barrister was 

eager to portray the victim/survivor’s mother as suffering from a particular form of 

mental illness, despite there being no evidence to support such a claim. In pressing 

upon the judge his need to be allowed to cross examine the mother on such a topic, the 

defence barrister argued that he ‘wanted the mother so {he}..might paint a picture of 

{specific mental illness}...’74 (emphasis added).  For this barrister, being allowed to 

paint a picture in the absence of any actual evidence that would support such a 

concept, is well within the boundaries of a legal trial that is portrayed at least to the 

public, as a fact-finding process.  In the context of case G, the idea of painting a 

particular picture is a euphemism for defence construction of an image, and narrative 

drawn selectively from the mother’s personal and family history, and distorted so as to 

fit a masculinist stock story narrative.  

 

In cases A, B, G, H, J, K, L and N, defence barristers questioned victim/survivors 

about family activities.  Activities between the victim/survivor and father were 

highlighted in particular.  The core purpose of such a tactic is to create an image of 

                                                 
73 ibid. pp.3-10 (7/7/95). 
74 Case G (1995 trial) trial transcript p.248. 
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family harmony that is disrupted only by the allegations and behaviour of the 

victim/survivor. Most importantly this tactic is specifically designed to discredit the 

victim/survivor, especially with regards to delayed disclosure of sexual abuse, which is 

a common feature of child sexual abuse, especially intrafamilial sexual abuse. 75  

 

Taking part and being photographed in family activities or rituals such as birthdays, 

Christmas, holidays and picnics does not negate that  brutal and traumatic events have 

occurred to the child/adolescent/adult.  In their impression management, defence 

barristers used a Goffman style ‘front’ or ‘props’ by way of family photos, especially 

of the victim/survivor and the accused, as well as a host of greeting cards such as 

Father’s Day, Christmas and Birthday cards given to the accused by the 

victim/survivor.  Particularly in the first trial of J, and the first and second trial of L, 

the defence barristers produced copious exhibits of photographs and greeting cards.  

Victim/survivors were not only confronted by them but they were made to read them 

aloud and to explain in detail what was occurring prior to, or at the time of the 

photograph being taken.76  In cases A, B, G, H, K and N, victim/survivors were 

questioned about family outings and other events as a means of highlighting supposed 

family harmony, especially between the accused and victim, against the allegations 

currently being made by the victim/survivor.  Berating and indeed humiliating and 

distressing victim/survivors through the use of photographs, greeting cards and other 

family paraphernalia that happen to be in the possession of  defence counsel, via the 

accused, is a well recognised and accepted legal tactic.77   In case L, the trial judge in 

the absence of the victim/survivor and jury, commented to the defence barrister that his 

‘fusillade of exhibits’ (photos and greeting cards) caused the victim/survivor’s 

evidence to ‘pale in light of’ the defence exhibits. 78 In the retrial of case J the defence 

                                                 
75 Davies, L.  “Problems of delayed disclosure and the law.” 5th Australasian Conference on Child Abuse 
and Neglect. Melbourne. 1995. Published proceedings (on disc);  Summit, R. “The Child Sexual Abuse 
Accommodation Syndrome.” Child Abuse and Neglect, v.7, 1983, pp.177-193; Taylor, S. ‘Court 
Licensed Abuse and the Construction of the ‘Incest’ Victim’, Balancing the Scales: National 
Conference on Sexual Assault, Perth, 1996.  Published proceedings.  
76 For examples see case L (1993 trial) pp.184-187 and 1996 retrial pp.560-562 especially.  Case J (1993 
trial) pp.490-505. 
77 In the first trial of case L the victim/survivor became so distressed at having to read aloud all these 
cards, that she had an outburst of anger and distress directed towards the accused, before the judge 
called for a break in proceedings. Trial transcript (1993) p.187   At the retrial of case L the 
victim/survivor did not react with the same level of distress.  The defence barrister in this case chose to 
read aloud to the jury the verbal outburst of the victim/survivor at the first trial.  Trial transcript (retrial 
1996) p.562. 
78 ibid. p.571. 
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barrister sought to introduce family photos and greeting cards written by the 

victim/survivor and given to her father for birthdays and Father’s Day during the 

period of sexual abuse in order to demonstrate ‘inconsistent’ behaviour.  This was to 

counteract the victim/survivor’s allegations of long term sexual abuse and evidence of 

fear of the perpetrator and of public disclosure.  The judge agreed with such a view 

suggesting that the cards and photographs certainly proved (to him) ‘inconsistency’ on 

the part of the victim/survivor’s behaviour.79  

 

As stated earlier, defence evidence to suggest inconsistent behaviour by the 

victim/survivor was used in the majority of cases, but in cases J and L, and to a lesser 

extent case N, the defence barristers used highly visual exhibits.  The stylised 

production of these exhibits or topical questions in court are an important tool in the 

defence projection of a particular negative image of the victim/survivor, whilst 

hopefully portraying the accused as the ‘good’ father.  It is of some noteworthiness that 

a number of accused fathers had at their disposal a large collection of selective mint-

condition ‘happy family’ photographs and greeting cards. Some of these exhibits 

appeared to have been purposely preserved such as in the case of J where some of the 

greeting cards and handwritten notes were 22 years old.  

 

Language 
When is rape not rape?  It appears that rape is not rape when it is your father or other 

relative.  That is what patriarchal language would have us believe.80   Language is also 

controlled in the court process.  The careful framing of questions so as to elicit a 

specific answer, or to ensure that only a minimal response is given, is a tool used by 

barristers.81  Defence barristers also wish to control the language and expressions used 

by victim/survivors in their evidence about what they say was done to them by the 

accused. In case J, a jury were discharged after the defence barrister argued that the 

victim/survivor had strayed outside the strict evidentiary rulings.  The barrister also 

                                                 
79 Case J (retrial 1996) trial transcript pp.532-33  (26/9/95). 
80 Sociologist David Finkelhor has argued that ‘incest’ cannot be regarded as rape on the grounds that 
the relationship of the offender and victim is a biological one and that because ‘incest’ involved 
multiples acts of abuse, it cannot be rape because rape is a single isolated incident.  See Finkelhor, D. 
Sexually Victimized Children. New York: The Free Press, 1979, pp.2-3 & 83.  
81 Young, Alison  op.cit. discusses the careful framing of questions which are designed to elicit a 
specific or desired response.  Case B, trial transcript p.47 is an example of this tactic.  In this case the 
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argued that the victim/survivor had used the word ‘rape’ to describe the incidents of 

sexual penetration that she had suffered from her father.  This defence barrister bitterly 

objected to the use of the word ‘rape’ on the basis that it was ‘inflammatory’ and 

‘prejudicial’ to his client, and used this as part of his grounds to have a jury 

discharged. The judge agreed with such an interpretation and the jury was discharged.  

Earlier in this trial the judge made comment about the victim/survivor’s use of the 

word ‘rape’ and suggested that: 

The charge is not rape; the charge is incest.  Incest can 
occur with consent...It is regrettable that this witness does 
not seem to be able to restrain herself.  No doubt in her 
mind she believes she suffered a grave injustice or it is a 
great act she is putting on82 (emphasis added). 

 

It is true that ‘incest’ can be consensual, which is why intrafamilial rape should not be 

regarded as incest.  However, the fact remains that the defence barrister was threatened 

by the powerful language of the victim/survivor in describing her abuse as ‘rape’.  The 

judge’s reaction was to suggest that the victim/survivor’s insistence on referring to her 

abuse as rape could be part of a performance.  Defence counsel wanted the 

terminology removed because of the powerful connotations that he believed could 

come from such a term.  Incest, a word weighted with stigma and public denial, masks 

the reality of the kind of crime that is being brought to court.  The victim/survivor in 

case J was warned that the judge might direct her to be charged with contempt of court 

if she did not ‘restrain’ herself from using the term ‘rape’.83   

 

In case E the judge directed that the word ‘rape’, which was used by the detective who 

interviewed the accused prior to charging him, be removed from the taped record of 

interview prior to the jury hearing the tape played in court.84  Again the power of the 

word challenges patriarchal hegemony, and is too powerful for defence counsel to deal 

with as it disrupts their narrative construction.   

                                                                                                                                             
judge acknowledge that the defence barrister had been ‘careful’ to frame questions so that they only got 
a ‘yes’ or ‘no’ answer. 
82 Case J trial transcript p.205 (31/8/95). The judge’s ruling regarding the discharging of the jury is not 
available on transcript, however this researcher was present during this trial and is able to draw on her 
notes and presence at this trial as to the discharging of a jury for what were deemed ‘non-responsive 
answers’ and using the term ‘rape’ in her evidence. 
83 See for example p.205 (31/8/95). Other information taken from research notes taken at the trial as 
such directions were not transcribed. 
84 Case E, trial transcript p.2 (8/12/95). 
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In case M the trial judge, Prosecutor and defence barrister engaged in a discussion 

about the possibility of the judge applying  an ‘accomplice warning’ to the evidence of 

the victim/survivor, when giving his ‘charge’ to the jury.  The legal premise for 

arguing the need for an accomplice warning  was that in law the victim/survivor, by 

making an accusation of incest,  is  automatically regarded as an accomplice to the 

crime.85  For instance, the judge in case M  stated that incest is ‘necessarily a joint 

crime’, and suggested that evidence of such a crime amounted to one witness (read as 

victim/survivor) who ‘tries to throw blame on the other. . .’86  Despite explicit 

evidence from the victim/survivor that she never consented to her father sexually 

violating her over so many years, both legal counsel and the judge engaged in a 

discussion as to whether the victim/survivor consented or not.  The defence barrister 

was quick to inform the judge that the victim/survivor could be co-charged with her 

father because the abuse continued after she reached 18 years.87  The notion of co-

charging victim/survivors, and of using an accomplice warning against the evidence of 

the victim/survivor was also discussed in cases J and L.88   Even more disturbing is 

that the Prosecutor in case M stated that the crime of ‘incest’ was one which involved 

two people who were ‘both equally guilty as soon as the penetration takes place. . .’89  

The mindset of this Prosecutor denotes the level of understanding of sexual abuse that 

may be present in barristers who are supposed to advocate on behalf of the Crown 

case. 

 

The very fact that such a concept is articulated within the courtroom further delineates 

the mindset of the judiciary as one which views intrafamilial rape and assault as a 

consensual act between two people.  They do not acknowledge it as a serious form of 

sexual violation, and violation of trust and respect that a parent should have for their 

child, regardless of age. Trials analysed for this thesis had many examples of judges 

                                                 
85 The Victorian Crimes Act 1958 makes provision for a person over the age of 18 years alleging ‘incest’ 
to be co-charged with the crime.  The Accomplice Warning applies to the evidence of a witness that can 
be considered as an accomplice in the commission of a crime.  Common law has long regarded victims 
of rape and sexual assault, including ‘incest’ to be an accomplice to the crime because of the degree of 
culpability afforded them in law,  to the commission of the crime.  As such, many victim/survivor’s 
have had their evidence weighted with an Accomplice Warning.  This point will be discussed further in 
Chapter 10 of this thesis in the section dealing with appeals. 
86 Case M, trial transcript p.524 & pp.525-526. 
87 ibid. p.309. 
88 The accomplice warning was discussed for application in the first trial of J and the concept of the 
victim/survivor being co-charged with the offender was discussed at the retrial of case J.  The 
accomplice warning and concept of co-charging the victim/survivor was discussed at the first trial of L. 
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and lawyers making reference to ‘incest’ not being rape, and it was therefore regarded 

as a less serious sexual crime.90  The continual reference by judges and barristers that 

victim/survivors engaged in a ‘sexual relationship’ with their father, or of the father 

having ‘guilty passion’ rather than any concept of abuse, reinforces a language and 

mindset of consent and minimal harm.  In the first trial of case J the victim/survivor 

gave evidence of some of the locations that her father would take her for the specific 

purpose of raping her.  The defence barrister accused the victim/survivor of giving 

evidence of a ‘love nest’ between herself and her father.91 In case F the trial judge 

described the charges against the father for his abuse of his nine-year-old daughter as 

‘guilty passion’ and ‘lust’.92   Fathers being ‘lustfully inclined’ was a comment made 

by the judge from case L, who elsewhere described supporting evidence of the 

accused’s sexual abuse of his stepdaughter as evidence only of ‘sexual play’.93    

 

Every trial researched was replete with both Prosecutors and defence barristers, and 

even judges, asking victim/survivors about the ‘sex’ they ‘gave’ or ‘had’ with their 

father or step-father.  Intended or not, these phrases linguistically express notions of 

consent and willingness, of mutual culpability rather than gross acts of sexual abuse.  

The entrenched and proactive use of these phrases in trials in front of victim/survivors 

and the jury situated the abuse as though it were a consensual but illicit act. It is as 

though these fathers were being accused of succumbing to a sexual desire that was 

officially a crime, but was privately a temptation with which all males deal. Similar 

attitudes in Australian Courts have been reported elsewhere.94   In spite of research 

demonstrating the use of physical violence and threats against victims of intrafamilial 

sexual abuse, some professionals dealing with intrafamilial sexual abuse maintain 

                                                                                                                                             
89 Case M, trial transcript p.527. 
90 Aside from case M, cases J (retrial) and L (retrial) are examples.  See also Mitra, C. “Judicial 
Discourse in Father-Daughter Incest Appeal Cases.” International Journal of the Sociology of Law. 
v.15, 1987, pp.121-149.  In her work Mitra details how  the notion of ‘incest’ as a less serious sexual 
crime was articulated in such trials. 
91 Case J (first trial 1993) p.230. 
92 Case F, trial transcript p.20. 
93 Case L (first trial 1993) pp.46 & 276. 
94 See for example: Wightman, M. “In Limbo: Young Women, Sexual Assault and the Rest.” National 
Conference on Sexual Assault and the Law. Melbourne, 1995, Published proceedings, pp.251-266.  
Wightman provides the following example about  an Australian court case in 1993, in which a judge 
concluded that a 12 year old girl suffered no long-term impact as a result of the sexual abuse inflicted on 
her by her biological father, despite a report from a counsellor indicating otherwise.  Even more 
disturbing was the judge’s observation that the perpetrator’s conduct against his daughter had been: ‘a 
substitute marital relationship to replace the dissatisfying one he had had with his wife’ (emphasis 
added). p.251. 
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beliefs about ‘incest’ as being a ‘loving relationship’ between father and daughter, 

rather than a form of sexual violation.95 

 

The patriarchal meaning of ‘incest’ is saturated and infused with notions of consent, 

mutuality and no harm, so that in the trial process the judiciary are given linguistic 

latitude to replicate and reinforce masculinist notions of intrafamilial rape and assault 

that abrogate the experiences of victim/survivors. 

 

In case G, the Prosecutor found much humour in the comments made by one of the 

judges, who had stated  that reading the  counselling files of the victim/survivor, which 

detailed a history of alleged and proven incidents of intrafamilial sexual abuse 

beginning when she was approximately 7 years of age, was like reading a ‘file so 

thickened (with) sexual misbehaviour. . .(i)t is like meeting a combination of ‘God’s 

Little Acre’ and ‘A Street Car Named Desire’ without the literary panache.’96  The 

present judge, hearing the comment by the previous judge, said that he recalled reading 

the comment and said that it provided him with the ‘only bit of levity’ he had on that 

particular day.97  The Prosecutor replied that the comment was such a ‘classic’ he 

intended having it placed in the Bar News (a legal journal for barristers).98  That the 

counselling files of a young woman, then a young girl, can be considered humorous is 

of deep concern.  In this example, the private experiences of sexual abuse articulated 

by a victim/survivor in counselling was treated with gross disrespect in a forum that is 

supposed to view her suffering as a violation on a most personal level.  Instead, her 

experiences of abuse provided humour for all sides of the bar table. 

 

An ancillary point with regard to language is the terminology used by defence 

barristers in particular, and some judges with regard to the ‘controlling’ of witnesses.  

In case B the defence barrister complained on a number of occasions that the child 

                                                 
95 Conte, J. & Berliner, L. “The Impact of Sexual Abuse on Children: Empirical Findings.” in Walker, 
L. ed. Handbook on Sexual Abuse of Children. New York: Springer, 1988, pp.72-93, p. 73;  Glaser, D. 
& Frosh, S. Child Sex Abuse.   London: Macmillan, ch. 2; Blume, E. S. Secret Survivors.  New York: 
John Wiley, 1990, p.111. 
96 This comment is recorded in the 1995 trial transcript of case G but does not make it clear which judge 
made the comments as four different judges presided over this case (two judges in the 1995 trial which 
did not proceed to completion).  The comment appears to indicate that the comments were made during 
the 1994 trials.  See trial transcript (1995) p.150.  
97 ibid.  
98 ibid. 
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witness was not being ‘controlled’ in her evidence.  Basically, she was alerting the jury 

to the ‘strategic secrets’ which were excluded from prosecution evidence.  The use of 

the term ‘control’ augments the concept of trials as a predetermined drama.  The 

victim/survivor was not following the legal ‘script’ and so should be ‘controlled’.   In 

some cases the victim/survivor’s failure to contain her answers to only a ‘yes’ or ‘no’ 

caused the defence barrister to complain that the witness was not being ‘controlled’.99   

The illusionary concept of judicial process as one of fact-finding and investigation is 

further identified by the continual alertness of defence counsel to ‘control’ the 

victim/survivor.  Although the concept of ‘control’ has much to do with confining 

evidence and keeping strategic secrets and under-communicating certain information, 

the term ‘control’ also resonates with the patriarchal obsession in the Victorian era of 

controlling and confining ‘hysterical’ women.  Women who spoke about being 

sexually abused and ill-treated in other ways were considered ‘hysterics’ who needed 

to be controlled.100  The trial judge in case J made a number of derogatory comments 

about the victim/survivor in her absence and that of the jury, and on several occasions 

referred to her as a ‘hysteric’.101  Moreover, the defence barrister in case J consistently 

complained that the victim/survivor was not being ‘controlled’, prompting the judge to 

ponder  how they could ‘control’ her evidence. The defence barrister suggested that he 

could ‘think of techniques to control her but most of them are illegal and (required) an 

application of personal force.’ 102  

 

Cross Court Banter: Caricature and Disrespect 
Another area of Goffman’s dramaturgy is the treatment of individuals in their absence.  

In this instance, the absent individual is the victim/survivor.  Goffman talks about 

individuals being treated with disrespect when absent, and explains that treating 

individuals with disrespect in their absence, either through criticism, ridicule or 

caricature may be a deliberate plan for setting up ‘angles’ with which to attack the 

individual. 103  

 

                                                 
99 Case B, trial transcript pp.39-47. 
100 Freud’s notion of the aetiology of ‘hysteria’ was linked to women making allegations of sexual abuse 
in childhood. 
101 Case J, (retrial 1995) trial transcript, see for example pp.58-59 (29/8/95). 
102 ibid. p157 (31/8/95).  The defence barrister went on to state that his comments were intended to 
provide humour. 
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Although this thesis will argue, as have other feminist scholars, that victim/survivors 

are treated with great disrespect in person through the process of cross examination, 

disrespectful treatment of victim/survivors also occurs in their absence.104  Such 

behaviour can be explained in terms of two conditions: a deliberate strategy and the 

general patriarchal nature of the law in sex abuse trials.  

 

Deliberate strategies relate to the treatment of victim/survivors in the presence of the 

jury, as well as to defence barristers making derogatory comments about witnesses in 

their absence, and the absence of the jury. Prior to the judge coming into contact with 

witnesses, the defence barrister may make comments to create a negative 

impression.105   They may also do this to the jury in the opening or closing address to 

the jury.106   Blatant disrespect towards a victim/survivor does not always have to 

occur between legal counsel and the judge in the presence or absence of a jury.  In the 

retrial of case J, the defence barrister was observed during a lunch break, to enter the 

witness box and  mimic the distress exhibited by the victim/survivor when giving her 

evidence earlier that day, whilst his instructing solicitor watched and applauded the 

                                                                                                                                             
103 Goffman, op.cit. pp.149-154. 
104 Two powerful trial examples are that of cases G and the retrial of J.  Of interest is the fact that the 
same trial judge and defence barrister were involved with both trials.  The retrial of case L is another 
strong example for a victim/survivor being treated with disrespect both in her presence in cross 
examination and in her absence. For a deeper examination of case G see Taylor, 2001 op.cit.  
105 Examples of this were found in cases A, B, G, J (both trials) and L (retrial).  For example in case L 
(retrial) the defence barrister informed the judge that from his reading of the previous trial transcript the 
victim/survivor did not always confine her evidence to set questions at the previous trial (1993), and 
thus gave extra information to the jury.  To reinforce the point the defence barrister suggested that the 
victim/survivor had a ‘marked ability to run at the mouth.’ (trial transcript 1996 p.3).  The judge 
responded by asking the Prosecutor if he could ‘keep (her) under control’ see trial transcript (1996) p.6. 
In this example, the victim/survivor was portrayed in a negative way prior to this judge seeing or 
hearing her.  In case A the defence barrister made comments to the judge about the victim/survivor’s 
mother before she had entered the witness box, describing her as someone who “likes to make speeches, 
could be a parliamentarian, she is difficult to pin down.” (trial transcript p.248).  Again this tactic may 
provide the judge with a negative image of a prosecution witness prior to them entering the courtroom. 
106 The opening address comment made by the defence barrister in case J (retrial) as mentioned in 
Chapter 5 is an exemplary example of a defence barrister making derogatory remarks about a 
victim/survivor in an opening address.  Other opening addresses of other trials were not available in the 
transcript but  observations of  the retrial of case L saw the defence barrister make derogatory comments 
about the victim/survivor to the jury in the opening and closing address.  In the closing address the 
defence barrister spoke of the victim/survivor’s abortion which she endured when she was 14 years old.  
The defence barrister lamented the fact that the victim/survivor had an abortion saying that ‘had she 
given birth to a bonny bouncing baby boy they could have called him Johnny (surname given) Junior 
and had a third little Johnny running around the house.’  The reference to Johnny Junior related to the 
name of the defendant whose oldest son was named after him and the defence barrister thought it a fine 
joke that had the victim/survivor given birth to a baby by her step-father at age 14 then they could have 
had another Johnny Junior around the house. 
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‘performance’.107  Such behaviour identifies the attitude of the defence barrister and 

solicitor towards the trial as a whole, and especially towards the victim/survivor.   As 

stated previously in the section on language, one of the trial judges in case G made an 

insensitive and provocative comment that compared the victim/survivor’s history of 

sexual abuse to a novel and film.  In this same case, the second trial judge suggested 

that the victim/survivor’s history of abuse, as detailed in her private counselling files 

had ‘rabelaisian proportions’ to it.108  In the same trial, the defence barrister argued the 

incredibility of the victim/survivor’s previous history of proven and alleged sexual 

abuse against other family members.  The defence barrister suggested that ‘even a 

prostitute would not have sex with so many members of her own family’.109   Aside 

from the gross disrespect that underpins this latter comment, the barrister’s comment 

suggests an equal complicity between the victim/survivor and those she is alleged to 

have sexually abused her by aligning her abuse with the conduct of a someone who 

exchanges sexual favours for money. 

  

The second condition concerns the gender bias and prejudice of the judiciary that is 

most often  identifiable in trials involving sexual crimes.  Chapter three discussed how 

gender prejudice and discrimination is deeply entrenched within the legal system and 

is articulated through a variety of mediums in legal doctrine and legal process.  The 

proceeding chapters will detail the level of gender discrimination in intrafamilial abuse 

trials.  Again, such a point has much relevance to the defence construction, and 

portrayal of victim/survivors, not just to a jury that they are seeking to convince, but 

also to the judge.  And, if not to the jury or the judge, the disrespectful treatment serves 

as a form of judicial entertainment and ‘court banter’ as another means of minimising, 

or reinforcing masculinist stock stories and narratives about sexual violence against 

women and children.   The presiding judge in the retrial of case L referred to the 

victim/survivor’s statements as a Magnum Opus.110  This researcher believes that the 

real  Magnum Opus, or ‘magnificent work’ belonged to the judge and defence counsel 

                                                 
107 This information was observed and reported by the police informant in case J.  He was sitting in the 
courtroom during the lunch break when the defence barrister and his instructing solicitor entered the 
courtroom unaware that the policeman was partially hidden by the court recording equipment.  The 
policeman then observed the behaviour of these two men and reported it to the Prosecutor and 
instructing solicitor.  The victim/survivor became aware of this information and was extremely 
distressed by it.  
108 Case G, (1995 trial) trial transcript p.277. 
109 ibid. p.247. 
110 Case L (retrial 1996) trial transcript p.4. 
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who, when presented with evidence of direct admissions by the accused were able to 

accommodate a legal technicality to have this evidence obliterated from the trial and 

thus from the jury.111  

 

Research has suggested that prosecution and defence lawyers differed in their attitude 

towards child sexual abuse. 112   In an American study defence lawyers were shown to 

be less likely to view abusive behaviours as non-acceptable compared to their legal 

counterparts.  The researchers believed that this was connected to defence lawyers 

rationalising their legal advocacy for the defendant in sex trials.  Prosecution lawyers 

were more apt to view abusive behaviours as non-acceptable.  However, it was 

suggested by the researchers that such an attitude may be linked to the advocacy role 

Prosecutors have in prosecuting cases of child sexual abuse.  Despite these findings, a 

central argument underpinning this thesis is that legal attitudes towards sexual abuse 

reflect masculinist views about women  and children and sexual violence. 

 

Conclusion 
The procedural laws of trials, and the formalised environment in which they are 

conducted provide a basis to examine them as a legal drama and performance.  The 

esoteric nature of law as an institution is such that the courtroom represents an 

environment of artificial morality where the stories and experiences of individuals and 

of groups are suspended in order to undergo a process of legal filtration that will turn 

them into a legal story.   

 

For victim/survivors, and many other witnesses and individuals, a trial is a harrowing 

and traumatic experience that should not be regarded as a theatre, but in reality, the 

judiciary and lawyers treat the courtroom as their stage.   One very senior judge has 

stated that for many victims of crime cross examination is really ‘trial by ambush’, 

where victim/survivors are subjected to repeated cross examination ‘under the guise 

that everything is an issue, when in truth it is not.’113   While ‘trial by ambush’ is 

                                                 
111 This area of evidence is discussed in detail in the next chapter on ‘The Agency of Judges.’ 
112 Hartman, G., Karlson, H. & Hibbard, R.,  “Attorney Attitudes Regarding Behaviors Associated With 
Child Sexual Abuse.”  Child Abuse and Neglect. v.18, no.8, 1994, pp.657-662. 
113 Waldron, G. “Criminal Justice Responses to Victims of Crime.” in Bringing It Together – A Victim 
Support Strategy.  May, 1995.  Published proceedings,  p.27  (Note that Justice Waldron was then, and 
remains, currently  the Chief Judge of the Victorian County Court). 
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different from the notion of a ‘legal performance’ it is possible to make a moot point 

for an intersection between the two concepts.  No ambush occurs unplanned just as no 

performance is unrehearsed.     

 

Because the victim/survivor cannot be considered a performer, given that her 

participation in a trial is that of a victim of a serious crime, her role can only be that of 

Goffman’s and Scheppele’s notion of an outsider.   Goffman spoke of social processes 

in which an individual or team is prevented from knowing anything about the 

performance. Victim/survivors are treated as outsiders who are both silenced in social 

discourse and ambushed in a public setting, such as the trial.   Scheppele has noted the 

concept of legal trials being a place to construct dominant ‘insider’ stories that 

discredit and harm those considered to be ‘outsiders’, such as women and children.114 

To study and reveal the silences and deliberately organised gaps between the voices of 

victim/survivors is an important  analysis.  A detailed investigation of legally 

constructed narratives that are used against victim/survivors, as well as being forced 

upon them through legal processes that silence them, are a means of identifying 

systemic patriarchal dominance in law.  

 

While it could also be conceded that the defendant in sex abuse trials is not a 

performer, given that his participation is that of a person charged with a serious crime, 

the absorption into law of masculinist theories of sexual violence, and entrenched bias 

against women and children identify the defendant as someone who is inside the legal 

process.   As such he is not just aware of the process which takes place always in his 

presence, but the defendant has a level of control that is not afforded in any way to the 

victim/survivor.  Because the legal process operates in a way that protects the rights of 

men, to the detriment of the victim/survivor in trials of a sexual nature, and who are 

predominantly female, the defendant has a level of agency that is never afforded the 

victim/survivor. 

 

This chapter has identified how legal process can be imbued with the analogy of 

theatre and of performance, which operates both to minimise the crime committed and 

to provide a context to construct a false version.  The presentation of the self, and thus 

                                                 
114 Scheppele, 1989 op.cit.  
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personal agency, was severely inhibited for victim/survivors in this research, however 

the degree of agency in presentation was strong for the defendant.  The defendant has a 

strong advocate to manage his impression management.  Such advocacy is not 

forthcoming for the victim/survivor.  Judges and lawyers in particular, as well as other 

court personnel in the body of the courtroom, are already imbued with professional 

status which enhances their credibility and personal presentation.  The jury have a 

degree of status as the triers of fact, as judges are apt to describe them, and they have 

control over their self-presentation and agency, because they are in a position of power 

as official adjudicators.  Pretrial comments informing the jury to take note of body 

language, demeanour and voice tone further place the trial in the context of a theatre. 

 

Evidentiary constraints on victim/survivor’s evidence, and their placement as an 

accuser of men in the court process, make them vulnerable to attack through 

evidentiary concealment and entrenched suspicion against accusers of sexual 

allegations.  The setting of the courtroom and an examination of the notion of trial as a 

drama performance provides context for narrative construction to flourish and to be 

well accepted in the courtroom.  Such an analysis sets the context for a detailed content 

analysis of the patterned narrative that occurred in the studied trials. 
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  CHAPTER 

  6 
 

THE  AGENCY OF JUDGES 

 
 

An American defence lawyer on the issue of rape: 

 

If I could get my client off by appealing to the jury’s 
sexism I probably would. . .I don’t care whether my client 
is guilty – I never have.  The truth is irrelevant to me. . .(I 
get paid) to defend people to the best of my ability.  
That’s what the bar association says I’m supposed to do . 
. . Sometimes people get on the witness stand and I think 
they’re lying, and I don’t care, because I don’t care 
whether they (accused) did it or not.1 

 
 

Introduction 
Because evidentiary rulings and the procedural style and form that a trial takes rely 

centrally on the judicial decisions of the presiding judge, it is pertinent to begin with an 

examination of judicial decision making and its impact on setting the tone for the trials 

examined in this thesis.  In order to provide the context of cases in which evidence has 

been modified or excluded, it is necessary to give considerable detail for some of those 

cases.  

 

It has previously been argued that judicial decisions in sex trials come through a 

gendered conduit that is white, male and biased against women and children victims of 

sex crimes.  Judicial rhetoric about due process, and the application of legal precedents 

and evidentiary laws to trials, mask the reality of judicial discretion and the latitude for 

                                                 
1 Beneke, T. Men on Rape. New York: St. Martin’s Press, 1982, p.101.   



178  

agency that judges possess in choosing and interpreting legal rules.2  This then negates 

the concept of neutral justice because judges have the power to invoke and apply legal 

rules on the basis of subjective and personal preference. 

 

One of the aims of this chapter is to examine the legal arguments resulting in the 

exclusion or modification of prosecution evidence, and where applicable, the judicial 

rationale used to justify such exclusions.   The central purpose of such an examination 

is to identify the ways in which evidence supporting victim/survivors, and indeed the 

evidence of victim/survivors themselves, is disqualified, modified and weakened 

through a process of judicial filtration that is considered legally reasonable, but reflects 

the perfidious nature of law with regards to women and children victims of sexual 

crime.     

 

One of the first tasks of the trial Prosecutor and defence barrister is to seek to have 

evidence either admitted or ruled inadmissible.  In nearly all cases it is the prosecution 

evidence in the form of the victim/survivor’s statement, and any other corroborating 

evidence, that is scrutinised and argued with reference to its admissibility to the trial. 

In the majority of cases analysed there existed, in varying degrees, corroborating 

evidence that the Crown Prosecutor sought to use.  In some instances the corroborating 

evidence was very powerful and resulted in lengthy pretrial arguments, with some 

legal arguments lasting days, and in one case, weeks. 

 

Pretrial arguments are a pivotal area for both prosecution and defence counsel because 

judicial decisions about what evidentiary rules will be applied in the proceeding trial 

directly affect the case of both the Crown and the Defence. The impetus for pretrial 

arguments of course lies in the adversarial nature of legal trials, as defence and 

prosecution counsel engage in word battles in order to claim and counter-claim what 

                                                 
2 See Feiner,  L.  “The Whole Truth: Restoring Reality to Children’s Narrative in Long-Term Incest 
Cases.”  The Journal of Criminal Law and Criminology, v.97, no.4, 1997, pp.1385-1429  Feiner 
discusses the ability of judges to nullify jury decisions and the role of judicial discretion in deciding 
evidence admissibility.  Taylor, S. C. “ “And Now Your Honour, For my Next Trick....” Yet Another 
Defence Tactic to Construct The Mad, Bad and Colluding Mother and Daughter in Intrafamilial Sexual 
Assault Trials.” Australian Feminist Law Journal.  v.14 March,  2000, pp.121-131.  This article 
examines in some depth the scope for discretionary powers given to judges and its impact and 
implications for Prosecution evidence and victim/survivors in sexual abuse trials.  Davies, L.  
“Protecting Paedophiles: Gender Bias in Child Abuse Prosecutions.”  Australian Feminist Law Journal.  
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evidence should be excluded and included.  The interpretation and application of 

evidentiary rules are crucial, because they set the ‘playing rules’,3 which have the 

capacity to impact greatly on the legal strategies employed by the Crown Prosecutor 

and defence barrister. It is apparent from the trial data, and will be examined in greater 

detail in the proceeding chapter, that in the majority of cases a greater degree of 

judicial latitude was afforded defence counsel by way of excluding or limiting 

prosecution evidence, thus allowing a very broad platform from which the defence 

could cross examine the victim/survivor.     

 

From the outset, the attitude of the judge towards the trial process, that is, what 

evidence is admissible and what is not, and how various precedents and legal 

arguments will be interpreted and applied, is crucial to the development of legal 

strategies, especially that of the defence.  As Kaspiew argues, constructing victims 

around stock-stories of sexual violence could not be perpetuated in the courtroom 

without judicial complicity.4  Conversely, the personal attitude of the judge towards 

the phenomena of intrafamilial sexual abuse, and sexual crimes in general, and 

possibly even the judge’s attitude towards the victim/survivor are also important 

factors.  This latter point would certainly carry little if any weight, and its suggestions 

would probably be scoffed at, were it not for examples in the collected transcript data.  

Examples used will identify the degree of personal bias against crimes of a sexual 

nature that judges possess, and articulate within the courtroom.  The degree of personal 

agency implicit within the judiciary facilitates a judicial discretion that has wide-

ranging implications for the manner in which trials can be conducted. 

 

The transcripts also provided examples and unique insights concerning the confluence 

of legal precedents and rules, and personal agency of the judiciary, thereby 

demonstrating the systemic prejudice against victim/survivors in sex abuse cases as 

well as the conflicting interpretations of legislation by members of the judiciary.  

Sexual crimes are by their very nature, covert crimes.  They are crimes that rely on an 

absence of witnesses, and therefore most often lack independent corroborating 

                                                                                                                                             
v.12, March 2000, pp.95-110.  Davies provides an insightful discussion about judicial discretion in 
relation to nullifying jury verdicts and to the corroboration warning. 
3 This terminology was used by the presiding judge in the retrial of Case L when discussing the 
evidentiary rules that would guide the trial.  (Melbourne County Court 1996 trial transcript pp.25 & 32). 
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evidence.  The ability of the judicial process to disqualify and limit the evidence of the 

victim/survivor, along with law’s insistence on specific times and dates for charges to 

be organised, create hardships for victim/survivors which defence barristers seize 

upon.5  Coupled with this is the defence repertoire in cross examination which often 

consists almost entirely of attacks against the character and credibility of the 

victim/survivor, and a demand for minute details with which the defence can confuse, 

discredit and humiliate victim/survivors.   The success of pretrial arguments in 

disqualifying or limiting evidence means that defence barristers are able to shift away 

from substance towards a style that is obscure and elusive, in which the peripheral 

becomes central and the irrelevant crucial. 

 

Having stated these things, the task of this chapter is to identify structural patterns of 

judicial decision making with reference to evidentiary rulings and decisions about trial 

procedure.  Rules of precedent certainly play an important role in deciding evidentiary 

rules.  However, it has become apparent through the transcript research that the scope 

for the personal attitude of judges plays an even more important role both in how 

precedents and legislation are interpreted and applied.  This chapter is organised under 

a number of subheadings, each dealing with a specific area of evidentiary rulings and 

legal argument: 

 Defence by Obfuscation: a) Forensic Evidence; 

 Defence by Obfuscation: b) Defendant Admissions and Witness Evidence; 

 Expert Evidence As Supporting Evidence; 

 Protective Legislation and Judicial Discretion; and, 

 Judicial Inconsistency in Evidentiary Rulings. 

 

Defence by Obfuscation: a) Forensic Evidence   
In cases G and M, the prosecution case had corroborating evidence to support the 

victim/survivor by way of  forensic evidence in the form of a semen sample in case G, 

and similarly, genetic evidence in case M.  In both cases Deoxyribonucleic Acid 

(hereinafter referred to as DNA) tests, which the prosecution sought to rely on, were 

                                                                                                                                             
4 Kaspiew, R. “Rape Lore: Legal Narrative and Sexual Violence.” Melbourne University Law Review. 
v.20, 1995, pp.350-382, p.379. 
5 See Feiner, op.cit.; Kaspiew, op.cit.; Taylor, S. “Court Licensed Abuse and the Construction of the 
‘Incest’ Victim.”  National Conference on Sexual Assault.  Perth, June 1996,  Published proceedings.   
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excluded from the trials by the presiding judges.  In  case  G the victim/survivor sought 

immediate assistance from staff at the motel where she was staying with her father at 

the time of the reported abusive incident.  The police were immediately notified and 

attended.  Following this report semen samples were obtained from the underwear of 

the victim/survivor and were analysed by the Victorian Forensic Sciences Laboratory.  

Results of the DNA sampling, as well as tests on blood samples taken from the 

victim/survivor and her mother, were given in voir dire evidence by an expert witness 

in forensic pathology.  He concluded that after completing a number of tests on the 

semen samples and blood samples, the donor of the semen could not be excluded from 

paternity of the victim/survivor.6   

 

After protracted legal arguments in which both defence and prosecution used 

competing experts to validate the DNA results, the presiding judge in the first trial of 

case G ruled that the DNA results would be excluded from the prosecution case.7  The 

judge stated in his ruling that the DNA evidence was in his opinion ‘confusing’ and 

was ‘scientific speculation’.8   That DNA evidence is used in other criminal and civil 

cases begs questions about the capacity for a judge to exclude evidence because he 

finds it confusing, and, if other juries in other cases hear DNA evidence we must ask 

why this judge’s confusion is elevated to such prominence that it is the sole means for 

disqualifying the evidence.  

 

In the retrial of case G, the Prosecutor sought to have the DNA evidence reinstated on 

the basis of very recent scientific progress in the field of DNA testing.  The 

                                                 
6 Case of G Victorian County Court 1995, trial transcript p.96  (Note that the first trial was in the 
Victorian County Court 1994). This case was aborted prior to any evidence being given by any 
witnesses, after the presiding judge became ill.  Prior to being aborted, the presiding judge did make a 
number of evidentiary rulings – which included the inadmissibility of the Prosecution’s DNA evidence.  
The entire transcript of the first trial was not intact and so the source was necessarily taken from the 
second trial where the expert’s voir dire evidence was reexamined in detail because the Prosecutor 
sought to have the previous judge’s ruling overturned by introducing newly advanced tests that 
reinforced the validity of the original tests done one year earlier.    
7 More than 350 pages of transcript, basically a whole day, was dedicated to arguing about the DNA 
evidence with several expert witnesses being called for both sides.  Probability of paternity evidence 
was not located in the transcript as parts of this transcript were missing.  However, a forensic scientist 
gave evidence that blood samples were taken from the victim/survivor and her mother for DNA 
paternity testing for the semen sample retrieved from the victim/survivor.  DNA test results applied to 
population samples excluded 96% of the population as being possibly donors of the semen, and the 
genetic features of the semen sample, compared to the genetic features of the DNA samples from the 
victim/survivor  and her mother meant that the accused could not be excluded as the donor of the semen. 
8 ibid. p.348 (first trial 1994). 
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prosecution argument was unsuccessful with the second presiding judge upholding the 

ruling of the previous judge, that the DNA semen evidence was excluded from the 

trial.9  At the third retrial the new Prosecutor did not seek to reventilate the issue of the 

exclusion of the DNA evidence.  Despite the exclusion of DNA evidence from the 

collected semen samples, the defence barrister was able to use some of the test results 

in a way that clearly advantaged the accused whilst casting a great deal of suspicion 

over the victim/survivor.  This point will be discussed further in Chapter 7. 

 

In case M, the victim/survivor claimed that as a result of the protracted nature of her 

father’s sexual abuse she had given birth to three children.  Because of legislative 

restrictions the police could only investigate alleged crimes that occurred in the state of 

Victoria.  Two of the victim/survivors children were born in another state with a third 

and last child being born in Victoria.  During police questioning it was put to the 

accused that he had fathered the third child to his daughter, and when asked if he 

would submit to a blood test for DNA purposes, the accused agreed.   Blood samples 

were taken from the victim/survivor and her three children.  Tests conducted on these 

samples concluded that the accused could be excluded from paternity of the third child, 

the one born in Victoria.  However, the tests also concluded that the accused could not 

be excluded from paternity of the other two children.  The DNA test result showed 

99.3% and 97.5% probability of paternity for the two children.10  Based on these 

results, the victim/survivor clarified that she now understood that her biological father 

was not responsible for paternity of her third child.  

 

The presiding judge in case M, ruled that the DNA evidence was admissible as 

prosecution evidence, after stating that he had conducted a ‘full investigation’ into the 

DNA evidence.11  Defence counsel sought to revive the argument and from the trial 

transcript appeared to develop new grounds on which to argue the exclusion of the 

DNA as each preceding argument failed.  This involved more expert witnesses retained 

by the defence, being called as well as the re-cross examination of the forensic scientist 

who conducted the original tests.12   The defence barrister argued that the accused was 

                                                 
9 ibid. The actual ruling by the judge was not included with transcript.  See pp.1-100 in which DNA 
evidence is legally argued  and the judge indicates that he will not disturb the previous ruling. 
10 Case M Victorian County Court 1995, trial transcript see pp.18-20  &  62.     
11 ibid. p.2. 
12 ibid. pp.10-94. 
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‘not charged with being the father of those children...he has been charged with having 

intercourse at much later dates with his daughter (those pertaining to the state of 

Victoria)...the paternity of those two children...is a peripheral issue...it is remote in 

time.’13  What we are to believe from this argument is that the first two pregnancies, 

which DNA tests indicated beyond reasonable doubt resulted from intrafamilial rape, 

are incidental and of little or no relevance to any investigation that might establish the 

truth of the matter.14 

 

In reply to this argument the judge commented that as ‘intercourse’ is not carried out in 

public, there is often no supporting evidence and it is necessary to ‘look for some 

supporting evidence’.15  This comment is astute as it recognises the covert nature of 

sexual violence.  However the defence barrister argued that the inclusion of DNA 

evidence made it hard to call counter evidence of rebuttal.  In a similar vein to that 

expressed by the judge in case G, the defence barrister further claimed that the DNA 

evidence was ‘extremely powerful’, but would be too difficult for a jury to understand, 

and therefore should be excluded.16  From the transcript it was clear that the defence 

barrister was unable to make any headway with regard to having such crucial evidence 

against the accused excluded.    

 

The barrister then took a different tack with regard to having the DNA evidence 

excluded.  He argued that the way in which the police sought consent from the accused 

for a blood sample was ‘deceptive’, and on those grounds the evidence should be 

excluded.17  The said ‘deception’ related to the taped interview between the police 

informant and the accused.  The police informant put to the accused that he had 

fathered the third child of his daughter.  The accused denied this.  Legislative laws do 

not allow police to charge individuals with crimes allegedly committed in another 

state, and therefore they were not able to put questions to the accused about the 

paternity of the other two children who were born in another state.  The accused gave 

                                                 
13 ibid. pp.140-141. 
14 However, as shall be demonstrated in Chapter 7, the defence barrister in Case M relied on a wide 
range of irrelevant material as a basis of attacking the character and credibility of the victim/survivor.  
15 Case M, trial transcript,  p.141. 
16 ibid. pp.141-142. 
17 ibid. p.201. 
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his permission for a blood sample which was used to identify paternity of not just the 

third child but the other two children as well.18   

 

The police informant was cross examined in a voir dire and gave evidence that there 

was no intention to deceive the accused, and that the statement of the victim/survivor 

claimed that through her father’s abuse of her she had given birth to children that he 

had fathered.  Therefore, it seemed appropriate that DNA tests would be conducted on 

blood samples from all three children.  The police informant reiterated that the only 

reason the paternity of the other two children was not explicitly put to the defendant 

was because legislation prevented them from charging him with sexual offences that 

occurred in another state.19  

 

The judge indicated that unless there were ‘exceptional circumstances’ he would now 

rule to exclude the DNA evidence, because of the process used in obtaining the blood 

sample. The Prosecutor argued that to exclude the DNA evidence would severely 

weaken their case, and that the DNA evidence was collateral evidence that was being 

led as part of the context of the ongoing nature of the abuse. 20  The prosecution 

argument was unsuccessful as the judge ruled the DNA evidence inadmissible.  

Despite this, the defence case was advantaged because the barrister was able to use the 

DNA results that excluded the accused from paternity of the third child in their cross 

examination of the victim/survivor.  Moreover, with the other DNA evidence 

excluded, the defence barrister was given the latitude to accuse the victim/survivor of 

having sexual relationships with other men and to argue that such sexual activity 

resulted in the birth of the other two children.  As such, the victim/survivor was 

accused of lying about her claims that her own father had twice impregnated her.21    

 

Like case G, in having specific evidence pertaining to the DNA excluded, defence 

barristers in both of these cases (G & M) were able to draw very selectively upon other 

areas of the DNA tests in a way which clearly disadvantaged the victim/survivor, and 

                                                 
18 ibid. p.199. 
19 ibid. p.200. 
20 ibid. pp.202-222. 
21 ibid. pp.314, 348, & 351.  
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indeed, amounted to legally sanctioned lying.22 On a positive note, the judge in case M 

allowed evidence of an uncharged act, that is, evidence of a charge that the accused 

was not specifically charged with, to be led at the trial by the Prosecutor.  In this case 

the uncharged act related to what the victim/survivor said in her statement was the first 

incident of sexual abuse that occurred interstate at the home of a family relative.  At 

the trial, this relative, and several other relatives were able to corroborate the evidence 

of the victim/survivor and negate the denials made by the accused in the trial.  

 

At the retrial of case J, the presiding judge refused to allow any evidence to be given in 

relation to the haemorrhaging suffered by the victim/survivor after she was forced to 

undergo a pregnancy termination as a teenager as a result of the intrafamilial abuse.  

Although such evidence was admitted at the first trial in 1993 the judge at the retrial 

made a derogatory observation, saying that any such evidence would simply ‘add 

colour to the events’, may be ‘prejudicial’ to the accused, and was irrelevant to the 

trial.23    

 

On the basis of hearsay rules, the judges from both trials (1993 & 1995) in case J 

excluded two individual sets of medical records detailing conversations with the 

mother of the victim/survivor, who informed the family doctor and other medical 

practitioners on a number of occasions that she had caught her husband sexually 

abusing the daughter, who was at the time between the ages of nine and ten.  

Moreover, the mother told medical practitioners that her daughter had disclosed the 

sexual abuse to her, and that she had also witnessed her husband’s behaviour towards 

the daughter, and that he had threatened the wife if she disclosed this behaviour to 

anyone.   The mother of the victim/survivor supported her husband, and refused to give 

evidence for her husband on the grounds of self-incrimination.24  Had the mother given 

any evidence for the defence, she would have been liable to cross examination by the 

Prosecutor, who may have been able to introduce the medical records that would have 

rebutted the defence case.  In his Charge to the jury the judge gave a strong Longman 

                                                 
22 How defence barristers were able to use the excluded DNA evidence selectively will be discussed in 
more detail in Chapter Seven. 
23 Case J (retrial 1995) trial transcript pp.1-10 (7/7/95).  
24 The mother was subpoenaed by the Prosecution at the 1993 trial and retained a solicitor who informed 
the court that the defendant’s wife was refusing to give evidence under section 400 that protected family 
members from having to give evidence against each other and that further, being forced to give 
evidence, might open her up to self-incrimination with regards to the contents of the medical files. 
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Warning (corroboration warning) to the jury regarding the lack of corroborating 

evidence for the victim/survivor.25 

 

Defence by Obfuscation: b) Defendant Admissions and Witness 

Evidence  
In the retrial of Case J, the evidentiary rulings set out by the presiding judge almost 

eviscerated entirely the prosecution evidence compared with the evidentiary rulings of 

the first trial in 1993.  In the first trial (1993) the presiding judge allowed similar fact 

evidence on the basis that the long term nature of the sexual abuse, and allegations of 

physical violence and financial abuse, were relevant to the trial, because of the way in 

which the defence were attempting to discredit the credibility and character of the 

victim/survivor.26   This was not so at the retrial.  The presiding judge at the retrial 

(1995) excluded any evidence of physical and verbal violence (even violence 

independently witnessed), and of monies given to the parents by the victim/survivor 

(even when supported by independent financial records).27  At the retrial of case J, the 

defence  narrative was similar to the first trial, but more aggressive, and with a greater 

degree of hyperbole.  The retrial narrative revolved around a central theme that the 

victim/survivor had planned to extort money from her parents by making false 

allegations of sexual abuse to enhance a civil writ she had against them.  More 

pertinent is the fact that the defence  barrister structured his cross examination around 

excluded or modified evidence so that the victim/survivor and Prosecutor were unable 

or had greater difficulty, rebutting defence accusations with independent evidence.28  

 

Aside from the excluded medical files, the prosecution in case J had independent 

corroborating evidence from two witnesses that supported the victim/survivor.  The 

                                                 
25 Case J (retrial 1995) trial transcript pp.1630-1640. (This provides brief comments made by the judge 
regarding the lack of corroborating evidence and the appropriate corroboration warning that should be 
applied to the evidence of the victim/survivor.)   
26 Case J (first trial 1993) pp.64-73. 
27 ibid. (retrial 1995). See for example pp.3-10 (7/7/95). No ruling was available with the transcript 
about propensity evidence being ruled out.  However the trial judge did reiterate this ruling during the 
trial; see pp.1-16 (7/7/95) & pp.1-7 (13/9/95). 
28 Case J is replete with cross examination questions being put to the victim/survivor and her being 
warned not to provide any information that had been excluded.  On other occasions the Prosecutor took 
issue with the defence putting questions to the victim/survivor that she could not answer because the 
evidence was excluded, thus forcing the victim/survivor to either answer the question and abort the trial 
or forcing her to give no proper response, further eroding her credibility in a most unjust manner. See 
for example trial transcript pp.607-609 (27/9/95), pp.716-718 (28/9/95). 
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first involved admissions from the defendant to a Priest that he had been sexually 

abusing his daughter over an extended period of time.  The second area of evidence 

involved various admissions by the defendant and his wife to a Police Inspector 

concerning the financial input of the victim/survivor to the family home. 

 

The evidence of the Catholic Priest was that the defendant, who was unknown to him 

at the time, came to the Catholic Diocesan Office, which was in a provincial city and 

demanded to see a senior member of clergy immediately.  The priest in this case, who 

was a senior member of the clergy, agreed to speak with the defendant and said in his 

statement that during the course of a discussion the defendant made certain admissions 

about his sexual conduct towards his daughter.  The Priest’s evidence was ruled 

admissible at the first trial, and although it was ruled admissible at the retrial it was 

subjected to more constraints than at the first trial.29   

 

The partial admissibility of the Priest’s evidence was a positive feature of Case J. 

However, this evidence was first elicited by the defence barrister in a voir dire.  As 

discussed in Chapter 5, Goffman’s notion of the importance of under-communicating 

some facts whilst over-communicating others so that a particular image or narrative 

can be maintained applies to the use of a voir dire in legal proceedings.  Lawyers  can 

elicit information in a voir dire that enables them to challenge the admissibility of 

certain evidence, or if such evidence is allowed, to formulate a strategic cross 

examination to complement their narrative.  A second prosecution witness in Case J, a 

Police Inspector, had his evidence modified after a voir dire in a way that clearly 

advantaged the defendant to the detriment of the victim/survivor. The defence 

requested that the Police Inspector attend court for a voir dire in order to examine his 

statement and the evidence he gave at the first trial.  The Police Inspector gave 

evidence of an interview that took place between him and the victim/survivor’s 

parents.  The parents had requested such an interview after police had unsuccessfully 

attempted to retrieve property belonging to the victim/survivor from the family home 

two years after she had left the home.  This interview was prior to an official statement 

of complaint of sexual abuse being made by the victim/survivor. The Police Inspector 

had taped the interview without the parents’ knowledge, and on that tape the accused 

                                                 
29 ibid. See for example pp.8-9R (28/8/95). 
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and his wife made certain admissions about the financial share they attributed the 

victim/survivor as having in the family property, because of money they said they had 

received from her.  

 

The accused also said that his sons, the victim/survivor’s brothers, had been made 

aware of this information, so there was no dispute about the majority interest that the 

parents stated the victim/survivor had in the property.30  In her statement the 

victim/survivor never gave any indication of a percentage share in the family home, 

only that she had given her parents substantial sums of money over the years.   The 

defence barrister objected to the Police Inspector’s  evidence being given to a jury on 

the basis that ‘rules of law prevent (the defence) from being  taken by surprise by what 

is essentially a verbal admission by an accused to a police officer’31(emphasis added).   

As a result of this objection most of the police inspector’s evidence relating to the 

taped conversation, and the admissions made by the defendant, was excluded from the 

trial.32 

 

In the first trial of J in 1993 the judge allowed the Prosecutor to lead evidence from the 

victim/survivor concerning financial abuse in order to rebut defence accusations put to 

the victim/survivor in cross examination.  In fact, when the accused attempted to give 

evidence to contradict the prosecution evidence, and the evidence of his daughter, the 

judge commented that evidence of the accused actually contradicted the defence 

narrative.33   

 

At the retrial of Case J, exclusion of this crucial evidence from the Police Inspector, 

which the defence barrister himself admitted were verbal admissions by the accused, 

provided an easy path for the defence barrister to fully develop a narrative about the 

daughter making false claims of sexual abuse in order to obtain financial benefit.  

Hence, defence cross examination involved lengthy and repeated questions and 

accusations that the victim/survivor had made up false allegations about her father in 

order to sue him for money. Indeed at the trial the defence barrister put to the 

victim/survivor that she had tried to involve her brothers in her blackmail scheme, and 

                                                 
30 ibid. pp.183-210 (15/9/98). 
31 ibid. p.198. 
32 ibid. pp.198-210. 
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had threatened her father by telling him that if he did not give her some money then 

she would set him up on false charges of sexual abuse.34   This theme of greed and 

vengeance, along with an accompanying theme of the victim/survivor as mentally 

unstable, were a mainstay in the defence narrative to the jury.35 By excluding evidence 

that clearly negated such defence claims the trial judge  was tacitly colluding with the 

fabrication of an alternative narrative that he knew could be rebutted with other 

evidence.  

 

In  cases E and F, a social worker had been appointed to the children after they had 

alleged sexual abuse against their father.  The father was on an invalid pension, and 

after the mother reported the children’s disclosures of sexual abuse, he was required to 

move out of the family home, and a protective order was enacted which prevented him 

from contacting his family or visiting the family home.  Because the accused had 

breached this order several times the mother of the victim/survivors requested that the 

social worker from the Child Protection Unit handling their case speak with her 

husband to advise him that he was not to return to the family home or continue to 

contact them.  The mother of the children had reported that her husband had threatened 

to kill her if she did not have the charges dropped and allow him back into the family 

home.  

 

As a result of this request the social worker arranged for the accused to attend her 

office so that she could explain to him that in accordance with the court injunction, he 

must not continue to contact his family.  The accused was from a non-English speaking 

background, and in order to better facilitate communication, an interpreter was 

arranged.  Arrangements were made for an interpreter to be present at the meeting but 

such a person failed to attend so an interpreter from the Legal and Telephone 

Interpreting Service was organised as a communicator between both parties in a 

telephone link up. 

The social worker made a police statement that during the course of the meeting in 

which she advised the accused that a court order against him meant that he could not 

                                                                                                                                             
33 ibid. pp.1464-1467. 
34 ibid. See for example pp.111-124 (30/8/95) & pp.514-517 (25/9/95). 
35 ibid. See pp.1630-1640  for a discussion between the trial judge and defence barrister regarding the 
themes that would be highlighted to a jury in the defence closing address. 
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contact his wife or children, the accused made admissions about having sexually 

abused his children.   

 

In her statement and in pretrial voir dire evidence, the social worker said that during 

their meeting the accused admitted to her that he had been sexually abusing two of his 

daughters, which were charges that formed the basis of the police investigation and 

this trial.  The social worker said that she clarified with the accused that he was now 

admitting that he had sexually abused his two daughters to which the accused agreed.  

The social worker gave evidence that the accused told her that he had wanted to stop 

his wife from working outside of the home because it required her to work with other 

males.  The accused allegedly told the social worker that he believed that his behaviour 

towards his daughters would pressure his wife into leaving her job and remaining at 

home.36   

 

In her voir dire evidence the social worker said that she had never sought to question 

the accused about the sexual allegations, and that the accused had volunteered such 

information without prompting, and that her questions to him about his admissions 

were put to him to clarify such admissions.  The social worker checked with the 

telephone interpreter that she was not misunderstanding in any way the admissions 

made by the accused, who spoke in his own native language, mixed with a little 

English.  Immediately after this conversation the social worker contacted the police 

and made a formal statement.  The professional interpreter also made a police 

statement that corroborated the evidence of the social worker.  

 

In the voir dire the defence barrister subjected the social worker to lengthy cross 

examination, most of which revolved around the mechanics of how she took down her 

notes and how the interpreter communicated between the two parties.  It was further 

put to the social worker that she only had the word of the interpreter regarding the 

accused admitting to sexually abusing his two daughters and the reasons why.37  The 

interpreter was also subjected to strong voir dire cross examination, the bulk of which 

related to whether she could specifically recall interpreting every detail of the 

                                                 
36 Case E  Victorian County Court, 1995 trial transcript pp.14-15. 
37 ibid. pp.15-28. 
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conversation, which by the time of this trial had occurred  more than six months 

previously.38 

 

In arguing for the evidence of admissions by the accused to be excluded, the defence 

focussed on two central themes.  Firstly, that the evidence of the social worker and 

interpreter was unreliable because it was not taped, and therefore a court should not be 

‘forced to accept’ such evidence because it was ‘grossly unfair’ to the accused.39  The 

second strand of the defence argument sought to invoke Section 464 of the Crimes Act 

which relates specifically to investigating officers.40  The defence claimed that the 

social worker acted as an investigating officer by putting questions to the accused 

about his sexual conduct towards his daughters.  As stated previously, the social 

worker gave evidence that she never sought to gain any information from the accused 

about the charges. Her meeting with the accused was to discuss his breaching of the 

intervention order, but during the meeting the accused made unsolicited admissions 

about his sexual abuse of his daughters.  That the defence claimed that the 

conversation was not mechanically recorded, and was therefore unreliable, despite 

corroborating evidence to the contrary, raises questions about the admissibility and 

reliability of any evidence that is not tape recorded.  The thrust of the defence 

barrister’s argument was that the way in which the evidence was obtained by the social 

worker was ‘unfair’.41   

 

In several cases in this research, the accused’s taped record of interview with the police 

was edited to remove responses that were considered prejudicial to the defence case.  

In case K for example, an admission by the accused concerning a sexual incident 

involving his son (victim/survivor) was edited from the taped interview.42  Moreover, 

in case J, admissions by the defendant and his wife about money they took from their 

daughter was excluded after the defence barrister argued that this type of admission 

was unlawful because it took the defence by surprise.  The defence argument that an 

admission that was not mechanically taped was not reliable as evidence is fallacious as 

taped evidence is also clearly removed from trials.   

                                                 
38 ibid. pp.35-48. 
39 ibid. pp. 7-8. 
40 ibid. p.4. 
41 ibid. pp.4-8. 
42 This point will be discussed further in Chapters Seven and Ten. 
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In counter argument the Prosecutor in case E reiterated that the social worker did not 

set out to act as an investigator as the accused freely made such admissions.  With 

regard to the professional interpreter, the Prosecutor argued that the job of an 

interpreter is simply to interpret what they hear and are told.   As they are not 

personally involved in discussions, but are there on a professional basis to interpret 

what is said, it is therefore not incumbent upon them to specifically recollect the 

context and detail of every word of every conversation that they have interpreted.43   

 

In his ruling as to the admissibility of the social worker’s evidence concerning 

admissions by the accused, the presiding judge outlined several reasons why ‘in the 

exercise of my discretion’, such evidence was to be excluded.44  The  word ‘discretion’ 

was thus invoked to exclude evidence of a very powerful nature that  corroborated the 

evidence of children.    Rather than looking for evidence that supports ‘truth seeking’, 

the judiciary often create evidentiary rulings and practices that are ‘truth defeating’.45  

In part, the judge stated that the social worker ‘began to question the accused in order 

to determine his involvement in the offences rather than for the object of the meeting 

itself.’46  Clearly the evidence of the social worker negates such a claim. The  judge 

further argued that the interpreter needed to view the notes of the social worker in her 

voir dire evidence to refresh her memory of the specific details of the conversation that 

she had interpreted some time ago, and further, that the interpreter did not keep notes 

herself of the conversation. As argued by the Crown Prosecutor, there was no legal 

requirement for the interpreter to keep notes of a conversation.  She was asked simply 

to act as interpreter and nothing else.  

 

In cases A, D, G, J, K, and L, expert witnesses used by both sides of legal counsel 

frequently asked to ‘refer’ to their ‘notes’ or ‘report’ in order to reacquaint or refresh 

their memory about certain points.  The judge or legal counsel in these cases made no 

                                                 
43 Case E, trial transcript  pp.55-58. 
44 ibid. p.76 (taken from the transcribed copy of the ‘revised ruling’). 
45 Young, A. “Child Sexual Abuse and the Law of Evidence: Some Current Canadian Issues.”  
Canadian Journal of Family Law. v.11, 1992, pp.11-40, p.17.   Young discusses the propensity of legal 
practice and process as one which does not allow for ‘truth seeking’ but instead allows for a practice of 
‘truth- defeating’ through laws of evidence. 
46 Case E, trial transcript p.76. 
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objection.47  The fact that the judge was dismissive of the veracity of the social 

worker’s handwritten notes which she stated she took down at the time of the 

conversation with the accused, suggests that had the interpreter kept notes, they too 

may have simply been rejected.48  

 

Moreover the judge claimed that the use of an interpreter made any admissions hearsay 

evidence, because the alleged admissions were relayed to the social worker. Because 

interpreters were used throughout the trial for the accused, and his wife and when 

necessary the children, if one followed the judge’s ruling logically, it may follow that 

the evidence of all of them was invalid because it was given to the courts via an 

interpreter. The ramifications of this reasoning would mean that any person who does 

not speak English cannot speak through an interpreter because to do so invalidates 

what they have to say.  That interpreters were used in two other trials from this 

research begs questions about the rationale used by this judge.   If we extended this 

argument to its logical conclusion one could argue that any dialogue that is mediated 

through language interpreters is not valid or is less valid communication, simply 

because it is relayed between interpreters.  Therefore, anyone who does not speak 

English would not be able to give any evidence in court because it would have to be 

translated via an interpreter.   

 

The trial judge hearing case E (with case F to be heard consecutively), was unable to 

hear the case to completion and so a new trial judge was appointed and a new trial 

(case E) commenced.  The  Prosecutor in this case made it clear to the new judge that 

he would not seek ‘another bite of the cherry’ regarding the previous judge’s ruling 

excluding the evidence of the social worker, and as such, accepted that such evidence 

was to be excluded from the Crown’s case.49  The laissez faire approach of some 

prosecutors with regard to the admissibility or inadmissibility of evidence juxtaposed 

to the tenacious approach of defence barristers in pursuing legal arguments to exclude 

                                                 
47 In cases A, D, G, J, K and L expert witnesses included medical practitioners and forensic scientists.  
Police informants also referred to their notes and diaries relating to the accused and victim/survivor.  
Indeed it was expected that they would need to refer to their notes to refresh their memory with several 
judges inviting the expert witness to feel free to refer to their notes.   
48 Case E, trial transcript see judge’s comments pp.71 & 77,  regarding the social worker’s notes which 
were said to have been taken at the time of the conversation. 
49 ibid. new trial, trial transcript p.128.  Note that cases E and F were conducted one after the other with 
the same judge and legal counsel presiding at the new trials. 
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evidence, may be indicative of how some Prosecutors view their role as prosecuting on 

behalf of the state rather than on behalf of a real person.       

 

The eldest sibling in case E had made a police statement that her father had admitted to 

her that he had sexually abused her two younger sisters to force the mother to give up 

her employment and remain at home.  At the first trial of case E the presiding judge 

ruled the evidence of the eldest sibling admissible, despite defence objections that the 

evidence should be excluded, as no specific date was given for the conversation.50 

However the second trial judge, whilst upholding the previous judge’s ruling regarding 

the social worker’s evidence, chose to rule the evidence of the eldest sibling as 

inadmissible from the trial after defence arguments. In ruling the evidence of the eldest 

child inadmissible, and thus excluded from the trial, the judge stated that the eldest 

daughter’s evidence did not refer to any of the specific incidents of which the accused 

was charged, therefore making such evidence prejudicial to the accused.51  

 

The latitude for this judge to uphold one previous ruling whilst overriding another 

previous ruling, highlights the inconsistency of judicial decision making, and the 

degree to which judicial discretion can have a wide ranging impact on the process and 

indeed possible outcome of a trial. The discrepancy between the two judges in case E, 

regarding the exclusion of prosecution evidence is not an isolated event and 

demonstrates the degree of agency for subjective interpretation of case law precedents 

and legislation.   

 

In reventilating the argument to have the eldest sibling’s evidence excluded in case E, 

much of the defence argument centred around the contents of the sibling’s statement, 

and her use of the word ‘touched’ when describing what her father said he had done to 

the two victim/survivors.  The defence barrister argued at length that the word 

‘touched’ could mean many things not connected with sexual abuse.  His argument 

was rebutted by the Prosecutor who claimed that from the context of the conversation 

it was quite clear that the use of the word ‘touched’ was understood by both the 

                                                 
50 Case E, trial transcript pp.77-78.  The judge in this case was unable to continue to hear the case and so 
a new judge was appointed.   
51 ibid. (new trial) pp.224-231 (revised ruling).  Note also that in this trial the judge made explicit 
reference to the presentment being severed so that there would be two separate trials involving the two 
victim/survivors (see p.133 of first trial of case E).  See also new trial, trial transcript p.204. 
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accused and his daughter to refer to the charges of sexual abuse.52  In rejecting the 

evidence of the eldest sister in case E, the judge agreed with the defence barrister that 

the word touched was ‘ambiguous’ in meaning. 53  In the context that it was used it is, 

as the Prosecutor contended, not difficult to see that the word ‘touched’ clearly related 

to how a child might describe being sexually violated by an adult.   The second and 

significant defence  argument was that because the trials had been severed, the 

evidence of the eldest sibling contained ‘overwhelming prejudice’, because it related to 

alleged admissions by the accused to both of the sisters.  

 

The prosecution relied on case law precedents to argue that although the eldest 

sibling’s evidence did not relate to specific incidents it did deal with a general 

admission by the accused.54  With regard to the severing of the trials, the Prosecutor 

argued that the eldest sibling could give her evidence without making it ‘plural’, that 

is, without referring to the fact that more than one sister was involved.  In fact the 

Prosecutor went on to suggest that questions could be ‘framed’ and ‘formulated’ in 

such a way that the eldest child could give answers without stating that two sisters 

were involved.55   

 

The judge in case E was concerned that the evidence of the eldest sister was prejudicial 

because it ‘suggests that there may have been illicit conduct with a child other than this 

one.’56  The Prosecutor maintained his argument that there was a way of modifying the 

evidence of the witness in order that it would not arouse any ‘suspicion’ in the jurors’ 

minds that her evidence of her father’s admission involved more than one child.  The 

judge did not accede to the prosecution argument, suggesting instead that by 

attempting to have the evidence of the sibling admitted, the Prosecutor was, in effect, 

‘tying’ the defence barrister’s ‘hands behind his back’.57  Although the Prosecutor 

defended his argument by articulating a number of ways the defence barrister could 

quite easily attack the evidence and credibility of the eldest child, should it be 

admitted, the judge maintained his view that the Prosecutor was forcing the defence 

                                                 
52 ibid. See pp.73-80 in the first trial, which was aborted prior to any evidence before a jury, and the 
second trial which ran to completion pp.175-203. 
53 Case E new trial, p.229 (revised ruling). 
54 ibid.  p.204. 
55 ibid.  pp. 206-207.  
56 ibid. p.206. 
57 ibid. p.208. 
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barrister to ‘play’ by the Prosecutor’s rules, and that defence counsel had an 

‘uninhibited right to conduct his case as he sees fit.’58   

 

Rather than anyone abiding by the playing rules of the Prosecutor, as the judge put it, it 

is clear that the Prosecutor was required to organise his prosecution case around the 

playing rules of the judge and defence barrister, with regard to the evidentiary 

exclusions and limitations on prosecution evidence. Again Goffman’s notion of under-

communication and over-communication of certain information so that a particular 

performance would not be discredited or disrupted is apparent here.  The defence 

barrister wants to avoid any discrediting or disruption of his narrative so that the 

cultivation of a particular image remains intact.  It is as though the construction and 

maintenance of a particular narrative has more relevance to legal process than 

questions and investigation of fact.  Even the Prosecutor’s endeavour to plead his case 

on the basis that the child’s evidence can be modified and controlled through the use of 

carefully framed questions so as not to ‘arouse the suspicion’ of the jurors is 

paramount to fostering a performance around information control.  Indeed the 

Prosecutor informed the judge that the eldest child had been told explicitly that she 

was not to give any evidence or any indication that there was more than one victim.59    

 

The judge remained unmoved by these legal promises to mould and stymie the 

evidence of a child.   A short time later the judge reiterated the areas of the sibling’s 

evidence that was now excluded further adding that he too would remind her that the 

evidence she was allowed to give must relate only to one sister, and not ‘sisters’ 

plural.60  It is the defence barrister, with the assistance of the judge, who in fact tied 

the hands of the Prosecutor by excluding the sibling’s evidence and thus weakening 

and limiting the prosecution case. Similarly, the same sister was not able to give 

corroborative evidence in case F involving her other younger sister for the same 

reasons. 

 

                                                 
58 ibid. p.209. 
59 ibid. p.206. 
60 ibid. p.210. The eldest sister was not allowed to give evidence regarding her father’s admissions to her 
during a telephone conversation.  She was able to give evidence relating to other information given in 
her police statement.  However she was warned that she must confine her evidence to discussing ‘one’ 
sister only. 



197  

In several cases, other corroborating prosecution evidence from siblings of the 

victim/survivor was excluded from the trial process.   In cases A and C more than one 

child of the accused made police statements detailing allegations of sexual abuse.  The 

defence barristers for the accused in each case were successful in having the trials 

severed.  In both of these cases other siblings were required to give evidence, but were 

informed that they were forbidden to give any evidence that indicated that they too had 

made police statements relating to their alleged sexual abuse by the accused.    

 

As will be discussed in Chapters Seven and Eight, the severing of evidence advantages 

the defence in a number of ways.  For example, they are able to portray the child’s 

allegations as bizarre or improbable in the context of the family unit with no other 

witnesses or complaints by other siblings. Also the ability for defence barristers to 

situate events as isolated incidents rather than an ongoing situation of abuse  provides  

a further basis on which to discredit both the victim/survivor’s evidence of abuse and 

her behaviour.  Victorian lawyer, Ray Gibson has argued that defence barristers 

seeking the severing of presentments containing accounts of sexual allegations by 

more than one child do so because an acquittal is considered more likely if the 

evidence of only one complainant is presented in a trial.61 

 

The advantages created for the defence by the exclusion of corroborative evidence that 

the prosecution seek to introduce cannot be overemphasised.  Even in cases where 

such exclusion still results in a jury conviction, the exclusion of evidence can still 

impact heavily on victim/survivors by forcing them to adjust their evidence according 

to legal directions, and therefore heightening their distress.  Also, the exclusion of 

evidence can create further emotional distress to victim/survivors because defence 

barristers are able to attack their evidence, character and credibility on issues that they, 

or the Prosecutor, through re-examination, are allowed to adequately rebut.  Some 

victim/survivors have expressed the deep distress, anguish, frustration and anger that 

they have experienced when they are forced to undergo fierce cross examination, and 

                                                 
61 Gibson, R. “Major Changes to the Prosecution of Sexual Offences.”  The Law Institute Journal. 
v.72,no.2, 1998, pp.49-57. 
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where restrictions on their evidence do not allow them to defend themselves or to be 

defended.62  

 

In case L the judicial rulings at the retrial were markedly different from those in the 

first trial, just as in case J.  In this case the Prosecutor had evidence from a family 

counsellor that the accused had contacted her, seeking family and dyad counselling 

between himself and his stepdaughter, in relation to sexual abuse that he had 

perpetrated upon her over a long period of time.  In her police statement the counsellor 

said that the accused had made explicit admissions to her that he had been having what 

he termed a long-term sexual relationship with his stepdaughter.  In both dyad and 

individual counselling with the same counsellor, the stepdaughter described the 

experiences clearly as sexual abuse.    

 

At the first trial in 1993 the defence barrister sought to have the counsellor’s evidence 

excluded because it did not relate to specific incidents, and was therefore not relevant 

and should be excluded.63  At that trial the Prosecutor responded to the defence 

argument as lacking any foundation, saying:   

...if one can equate it to, say, a man charged with a series 
of bashings, where the Crown specified a dozen or so 
bashings over a 10 year period, if he were to say to a 
person who was to be called as a witness, “Look, I’ve 
been bashing people for years”, then surely the Crown 
would argue, Your Honour, that it would be a nonsense to 
exclude that evidence because it couldn’t relate to any 
particular individual bashing.64   

 

The Prosecutor argued the importance of the counsellor’s evidence saying that it 

provided evidence of the context and nature of the relationship between the accused 

and the stepdaughter with regard to long term sexual abuse.  Indeed the evidence in the 

counsellor’s statement was that the accused had told her that he was having ‘an 

incestuous relationship’ with his stepdaughter, and that it had been going on for some 

                                                 
62 See for example the chapter titled: “Judged and Found Wanting: Women’s Experiences of the Law.”  
in the National Conference on Sexual Assault and the Law.  Melbourne 1995.  Published proceedings.  
See pp.48-85;  Young, op.cit.;  Taylor, S.  “Sexual Assault and the Law: A Diary of a Victim/Survivor’s 
Experience” Women Against Violence, 5, December 1998, pp.64-72. 
63 See case L (Victorian County Court 1993) trial transcript pp.20-25 & especially p.28. 
64 ibid. p.25. 
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years.65  In her statement the counsellor recalled that the accused had told her that the 

‘sexual relationship’ had gone on for quite a number of years, and she could recall the 

accused saying that he first vaginally penetrated the stepdaughter when she was 

approximately 12-13 years old.  Although the counsellor’s statement did not outline 

specific dates and specific incidents, she made it quite clear that the accused, in the 

presence of his stepdaughter, acknowledged that he had been sexually abusing her over 

a very long period of time, from the time the victim/survivor was aged approximately 9 

until she was 20-21years of age.   

 

In her statement the counsellor said that at no time did the accused ever deny any of 

the incidents related by the victim/survivor in the dyad counselling sessions, and that 

the information given by the accused accurately matched what she was told by the 

victim/survivor in sessions involving individual counselling.66  The counsellor also 

said in her statement that the accused had contacted her after his arrest, requesting her 

not to divulge his admissions, and further he had told her that he had informed his new 

de facto wife that he had had a ‘sexual relationship’ with his stepdaughter, the 

victim/survivor in this case.     

 

The judge presiding over the first trial of case L indicated that he would exclude the 

evidence of the counsellor because of its generality.67   However, after hearing voir 

dire evidence by the counsellor, the judge admitted parts of her evidence amid claims 

by the defence barrister that any evidence the counsellor gave would prejudice his 

client.68  The judge informed the defence barrister that he would ‘restrict the Crown 

from leading evidence of admission of the incestuous relationship made by the accused 

because, in my opinion, they are not admissions of guilt of an offence upon the 

presentment.  Therefore they’re not admissible’69(emphasis added).  In other words the 

counsellor could give evidence that in the court’s opinion accurately matched several 

charges on the presentment, but could not give evidence of the abuse being a 

                                                 
65 ibid. pp.25-26. 
66 ibid. pp.26-27. 
67 ibid. pp.38-40. 
68 ibid.  p.73.  Note: the counsellor’s evidence, especially pp.52-72 is very compelling and powerful. She 
reiterated that the accused was quite open in discussing with her, and in the presence of the 
victim/survivor, his sexual abuse of her and justified his sexual abuse by suggesting that it was a love 
affair, despite the objections by the victim/survivor that it was abuse and not a love affair. 
69 ibid. p.227. 
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continuous occurrence, because the defendant was charged with a number of isolated 

incidents and not with ongoing sexual abuse, per se, over a given  period of time.  

 

The weakening and eroding of the counsellor’s evidence was a mainstay in defence 

cross examination of the victim/survivor and the counsellor.  The accused chose not to 

give any evidence at the first trial.  The trial judge appeared to reflect the defence 

claims that explicit admissions by men about their sexual offending are always open to 

a vocabulary of excuses.  In his charge to the jury at the 1993 trial he told them  they 

‘should bear in mind the accused is not charged with conducting a sexual relationship 

with his step-daughter, but with 12 specific crimes, and it is those crimes for which he 

is on trial.’70    The suggestion here is that the legal rationale for guilt in sex crimes is 

that admissions by an accused are not valid unless a calendar of events is listed along 

side them.   

 

Although the trial judge allowed a restricted version of the counsellor’s evidence to be 

given at the 1993 trial, he excluded what the Prosecutor argued was another area of 

corroborating evidence for the victim/survivor, that being from her youngest half-

brother who gave voir dire evidence about his knowledge of the sexual abuse.   This 

sibling was 17 years old at the time of the first trial, and was the natural child of the 

accused.  He gave evidence in this trial about an incident he saw when the family lived 

on a small property outside a rural town in central Victoria.  Although he indicated that 

he was about 4 years old at the time, he said that he recalled a specific incident relating 

to his half-sister and the accused, his father. The adolescent said he was outside the 

house and through a bedroom window saw his father lying naked, except for his 

underpants, on top of the victim/survivor, who had her legs parted, and was being 

kissed by the father.71   

 

When asked if he could recall any other incident around the same time that might help 

provide a date for what he saw, the sibling said that around the same time he recalled 

watching his father ‘strapping mum with a strap on the bed and I heard her crying and 

went in the room and saw it’.72  Upon the sibling’s evidence that, among other things, 

                                                 
70 ibid. p.8a. 
71 ibid. p.270. 
72 ibid. p.273. 
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the father was ‘kissing’ his sister, who at that time would have been only 11-12 years 

old, the judge asked the sibling if his half-sister ‘appear(ed) to be kissing him back?’73   

Such a suggestion is indicative of a judicial mindset that is removed from intrafamilial 

abuse as a form of ‘rape’, and holds instead onto family dysfunction theory of 

intrafamilial sexual abuse as a ‘relationship’.  

 

In further evidence the victim/survivor’s half-brother gave evidence that his father 

contacted him and wanted to know if the police had contacted him, and if so, what had 

he told them.   The victim/survivor’s sibling gave evidence that when he told his father 

that he had told the police ‘things’ about what he had seen between the father and his 

mother and half-sister on various occasions, his father demanded to see him 

personally.74  Upon meeting with his father the sibling told the court that his father 

‘made it clear’ that ‘he could go to gaol for what he did to (victim/survivor named)’ 

and told his son to ‘tell the police that I know nothing and everything was fine at home 

as far as I was concerned.  I think that’s why we left on good terms because I said that 

I will do that.’75 

 

After hearing this evidence the trial judge sought to test what he called the ‘connective 

memory’ of the sibling’s early life.  The witness said that the particular incident that he 

recounted to the judge was the only incident that he could recall from that particular 

age, but he could also recall other things about his life at the particular time.76 The 

Prosecutor  sought to rely on the half-brother’s evidence in order to connect it with a 

charge on the presentment relating to an incident around the same time frame which 

supported the description given by the victim/survivor.   The judge gave a ruling  

excluding the evidence of the sibling witness on grounds that appear to be blatantly 

representative of the judge’s own personal perspective rather than a legal 

perspective.77   The judge decided that the description provided by the sibling of seeing 

his almost naked father lying on top of his nearly naked half-sister was:  

...more likely to have been some other incident of sexual 
play,... It would be open to a tribunal of fact to conclude 
that the incident seen through the bedroom window was an 

                                                 
73 ibid. p.272. 
74 ibid. p.275. 
75 ibid. pp.275-276. 
76 ibid. p.273. 
77 ibid. p.277 (His Honour’s Ruling). 
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isolated incident...and it (sic) would be arguments as to 
whether the behaviour on the couch did or did not have 
sexual overtones as distinct from being a kind of 
familiarity which might innocently exist between a father 
and daughter, and that’s particularly so having regard to 
the way in which the witness has, in effect had recourse to 
his memory after family disputation and the intervention 
of social workers in the affairs of the family, have the 
effect, of course, of provoking a particular interpretation 
and perhaps polarising the members of the family and 
their attitudes to each other and to their memory of past 
events...when one bears in mind that the witness was 
extremely young at the time...in one sense might be said to 
be surprising that he recalls these matters at 
all.78(emphasis added) 

  

Incredibly, given that the victim/survivor had just given lengthy evidence of rape and 

sexual abuse that occurred over an extended period of time, this judge remains 

convinced that what the sibling saw could be interpreted as having been  a kind of 

‘sexual play’, that was ‘innocent’ behaviour between a father and daughter.   Of even 

more concern is the impact of personal opinion, when the judge alluded to social 

workers having an unhealthy influence over this witness by intruding on family 

‘affairs’, the ‘affair’ in question being the criminal behaviour of a stepfather against his 

stepdaughter.  Furthermore, he believed that the sibling’s recall of such an event from 

his early childhood years was ‘surprising’.   It could be argued that there is good 

reason for an adolescent or any person to recall incidents of childhood sexual abuse or 

domestic violence that they directly witnessed or experienced.  Once again, we see a 

situation that a judge’s personal opinion is elevated to a position of authority, that 

negates the experiences and evidence of witnesses.  Worse still, the judge’s impromptu 

pop psychology testing of the witness’s ‘connective’ memory and his claim about the 

possible innocence of a half-naked man lying on top of his child, is demonstrable of a 

judicial mindset in which some judges appear to regard themselves as having an 

implicit world view and knowledge that is not open to challenge. 

 

A vocabulary of excuses to explain away sexual assault also occurred in case K. In this 

case the accused admitted in his record-of-interview with the police that he had on 

occasions cuddled his son and obtained a penile erection and on one occasion did 

                                                 
78 ibid.  
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ejaculate against his son’s leg.79  The Prosecutor sought to put this admission to the 

accused should he give evidence, and not surprisingly, the defence objected to such an 

admission being allowed to go before a jury on the basis that such behaviour was open 

to wide interpretation.  The judge placated the concerns of the defence barrister by 

suggesting that if such evidence were to be led by the Prosecutor, it was open to the 

defence barrister to put a “spin...on it is that it’s nothing more than a statement of an 

affectionate father towards his son”80 (emphasis added).  The defence barrister added 

that if such evidence were to be led against his client it would be reasonable to tell a 

jury that the father was suffering ‘withdrawal pains’ from his marriage break up, and 

was simply seeking the closeness and warmth of another person in an entirely innocent 

and ‘natural’ way. 81 

 

At the retrial of case L in 1996, the new presiding judge excluded any evidence by the 

counsellor concerning the admissions by the accused.  The basis on which this was 

done identifies the new heights to which the judiciary can raise the evidentiary hurdles 

that the prosecution must seek to overcome.  Seeking the exclusion of the counsellor’s 

evidence was a central core to pretrial arguments put by the defence barrister.  The 

way in which this was accomplished  indicates an amazing legal sleight of the hand.  

At the first trial the counsellor’s evidence was admissible after voir dire evidence by 

the counsellor could be linked with three specific charges on the trial presentment.  At 

the retrial the new defence barrister brought to the attention of the court that the 

accused had divorced the victim/survivor’s mother, and although he had custody of the 

children after the divorce, technically the victim/survivor ceased to be the accused’s 

stepdaughter after the divorce.  Further, that as the stepdaughter was 16 years old at the 

time of the divorce, the accused was no longer considered legally as being ‘related’, 

and could not be charged with ‘incest’.82   

 

As a result of such an argument, those charges relating to sexual abuse of the 

stepdaughter after the divorce of the victim/survivor’s mother and stepfather, were 

dropped by the Office of Public Prosecutions.83  Following this action the judge 

                                                 
79 Case K, trial transcript pp.14-16 and pp.88-89. 
80 ibid. p.15. 
81 ibid. p.102. 
82 Case L, (retrial 1996) trial transcript pp.1-5. 
83 ibid. 
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considered that the evidence of admissions by the accused to the counsellor were now 

inadmissible, because the evidence given by the counsellor at the first trial was 

restricted to incidents told to her by the accused after he had divorced the 

victim/survivor’s mother, and after she had turned 16 years of age.84  The exclusion of 

this evidence marked the way for the judge to make it clear that as there was now no 

corroborating evidence, a corroboration warning to the jury would be required.  This 

led to the Prosecutor a short time later counteracting this observation by commenting 

that  ‘There was (evidence) of a corroborative nature...to the last two counts on the 

presentment, which no longer exist.’85  The judge appeared to ignore the content of the 

Prosecutor’s comment, responding instead that the trial at hand was one where ‘... we 

really have a case where we have an uncorroborated complaint, with old 

offences...’86(emphasis added).   From this legal rationale, an alternative narrative 

could be developed with incredible ease on the basis that corroborating evidence was 

removed.87   

 

Even later in the trial when the Prosecutor raised the matter of leading evidence from 

the victim/survivor that the sexual abuse was ongoing, in order to rebut defence attacks 

upon the credibility of the victim/survivor, the judge reiterated his point that such 

evidence could not be led.   The judge stated that the defendant’s divorce from the 

victim/survivor’s mother meant that:  

there was no improper relationship, legally speaking...In 
terms of the fact that the relationship was no longer 
stepfather and daughter, (sic) no longer incestuous from a 
technical, if you like, situation.88 (emphasis added)   

 

What is even more deceiving from a justice perspective (and probably an ethical one) 

are the comments by the judge in telling the jury at the beginning of the case that this 

was a trial where:  

...from the accused man’s side there is a flat denial that 
they (charged offences) ever took place at all. There was 
just a blanket denial that any of those offences took place, 

                                                 
84 ibid. 
85 ibid. p.16. 
86 ibid. 
87 This is one of the trials that this researcher observed and it was quite incredible to see the judge and 
legal counsel speak about the ‘uncorroborated’ and ‘unsupported’ charges that were simply ‘lies’ made 
up by the victim/survivor.  It was very clear that the courtroom delineated an artificial morality.  
88 ibid. p.235. 
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it is as stark as that...Now it is a question of who you 
believe in a situation where it is as stark as that, where 
there is no other evidence except she says that and he says 
that.89 (emphasis added)  

 

Later on, during the same trial the judge, in his charge to the jury, again reiterated that 

this was a trial that has ‘very little direct evidence’, save for the evidence of the 

accused  against the victim/survivor.90  In this case the  judge  turned evidence  of  fact  

into a  legal  question resulting in the obliteration of evidence damaging to the  

accused.  In cases B, C, E, F, G, H, J, L and M, corroborative  prosecution evidence, 

either of a forensic nature, or from defendant admissions or independent witnesses,  

was excluded either completely or partially. Across all the trials in this thesis the 

presiding judge gave a corroboration warning (Longman Warning) to the jury. 91  

 

One case in which the presiding judge did allow a type of admission from the accused 

in his record of interview with the police occurred in case K. 92   The accused denied 

that he had sexually penetrated his son over a period of time, but did admit to taking 

his son to his bed where he would become aroused in a way that he would get an 

erection, and on one occasion did ejaculate against his son’s leg.  This point is 

discussed earlier in this section with regards to the alternative explanation the defence 

would offer to the jury if the accused gave evidence, which he did not.  While such an 

evidentiary stance from the judge in case K was positive, it is at odds with the 

evidentiary stance adopted by this same judge who presided over case L, some six 

months later.  While defence lawyers would leap to the judge’s defence about the 

technicalities involved in different trials, the fact remains that the same judge had two 

cases of which one had a single admission of sexual misconduct (case K) and the other 

                                                 
89 ibid. p.422. 
90 ibid. p.805. 
91 For example the corroboration warning given by the judge in case C, reflects the tenor of warning 
given across nearly all trials in this research.  The warning said in part: 
‘the law says to you that it is dangerous to act on the allegations of the complainant unless there is 
evidence which supports or confirms her evidence.  That is legally called corroborating evidence...The 
warning is not that you cannot act on her evidence.  If it is not confirmed by some other evidence you 
may do so but you may only act on her evidence if it is not supported or confirmed, if after considering 
my warning, you are clearly convinced that the complainant is telling the truth.  That would be that you 
were clearly convinced after you had subjected her evidence to careful examination – scrutiny...You 
may act on it but only after you have subjected her evidence to careful scrutiny and you are clearly 
convinced of the truthfulness of that evidence...’ case C, trial transcript pp.389-406.    
92 In this case the judge set certain criteria before the Prosecutor could introduce the defendant’s 
admission to ejaculating on his son’s leg.   
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case involved consistent and explicit admissions over a period of time to multiple 

offences (case L).  

 

The judicial discretion of this judge, where his rulings differed from trial to trial, may 

have concerned personal bias towards a male victim/survivor of abuse and bias against 

a female victim/survivor of abuse.  This point will be discussed further in Chapters 

Seven and Ten, suffice to say that comments by the judge in the transcripts of cases K 

and L certainly indicate that the judge appeared more sympathetic towards the 

victim/survivor in case K than the victim/survivor in case L, and he certainly did not 

express any  private criticisms of the victim/survivor in case K as he did in case L.93    

 

Expert Evidence as Supporting Evidence    
Whether expert evidence is appropriate or not appears to be reliant upon the attitude of 

a presiding judge.  Judicial discretion rather than legislation or precedent appears to be  

a determining factor in the admissibility or inadmissibility of expert testimony, when it 

relates to specific trauma behaviours of victim/survivors of sexual violence.  Two of 

the most common areas of expert evidence that prosecution barristers seek to introduce 

is testimony concerning the Battered Woman Syndrome and the Child Sexual Abuse 

Accommodation Syndnrome.94  One of the successful grounds of appeal in case L was 

that the victim/survivor gave evidence of why she sought to be admitted to a 

psychiatric hospital without the Prosecutor calling medical evidence from the treating 

psychiatrist to support the reasons given by the victim/survivor.  The Appeal Court 

                                                 
93 Case K see for example pp.188-189,  pp.154-155,  pp.248-249 & p.466.; Case L see for example 
pp.11-12, p.124, p.453 &  p.328. 
94 For example, the ‘Battered Woman Syndrome’ remains a contentious issue in Australian, Canadian 
and American courts regarding its use in trials involving wife battering, spousal homicide and other 
cases involving long term violence and abuse suffered by women.  For a current discussion on this point 
see Stubbs, J. & Tolmie, J. “Falling Short of the Challenge? A Comparative Assessment of the 
Australian Use of Expert Evidence on the Battered Woman Syndrome.”  Melbourne University Law 
Review. v.23, 1999, pp.709-748.  American psychiatrist Roland Summit developed what he called the 
Child Sexual Abuse Accommodation Syndrome which described characteristic reactions of children 
subjected to long term sexual abuse.  The key features of the traumatic symptoms included enforced 
secrecy, enforced helplessness, entrapment as a result of the perpetrator’s actions and accommodation 
by the child to the abuse due to the power abuse of the perpetrator, delayed disclosure and possible 
retraction of disclosures.  For a contemporary discussion on the application and use of this evidence in 
intrafamilial sexual abuse cases see Freckelton, I. “Judicial Pedagogy and Expert Evidence on Victims’ 
Responses to Trauma.” Psychiatry, Psychology and Law. v.4  no. 1, April, 1997, pp.79-86 (a); 
Freckelton, I. “Child Sexual Abuse Accommodation Evidence: The Travails of Counterintuitive 
Evidence in Australia and New Zealand.” Behavioral Sciences and the Law. v.15, 1997,  pp.247-283 (b) 
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stated that the victim/survivor’s evidence had ‘no basis of opinion’.95   Obviously 

aware of the need to ensure that such an outcome did not occur again, the Prosecutor at 

the retrial sought to lead expert evidence regarding the Child Abuse Accommodation 

Syndrome, because of the defence barrister’s attacks on the credibility of the 

victim/survivor at the last trial concerning her delay in disclosure, and her failure to 

leave home for some years.96   The judge at the retrial ruled that no expert testimony 

could be called because in his ‘opinion’, the victim/survivor was ‘quite capable of 

explaining the reasons for her post-abusive behaviour...her credibility (on this matter) 

is of course essentially a matter for the jury.’97   

 

The judge went further to say that a jury would have ‘little difficulty’ comprehending 

why a victim of sexual abuse chose to remain living in the family home for so long.98   

In fact the judge argued that ‘any reasonable jury’ would have ‘no difficulty’ 

comprehending why a young woman was sexually abused over a period of more than a 

decade.99  Notwithstanding the view that the public are generally more aware now of 

child sexual abuse and domestic violence, whether this can be translated into a belief 

that people are understanding of long term abuse and the associated impact such as the 

failure of a victim to be able to leave an abusive situation or to disclose such abuse, is 

entirely another question.  Some research has shown that long term violence endured 

by women and children is often viewed with scepticism and their experiences of such 

abuse may be afforded less credibility.100  It is therefore important that people, both lay 

                                                 
95 Case L retrial in 1996, trial transcript pp.27-28 where the Prosecutor and trial judge discuss the 
Appeal Court’s ruling with regard to the evidence given by the victim/survivor about her medical 
condition leading to her admission to a psychiatric hospital. 
96 ibid. pp.44-56. 
97 ibid. p.217 (Ruling). 
98 ibid. 
99 ibid.  
100 Research has documented the tendency for lay people as well as professionals not to understand the 
reasons why victims are unable to leave situations of long term sexual abuse and domestic violence and 
remain in the family home.  Delayed disclosure is another area that the public and professionals have 
difficulty in understanding.  See for example: Taft, A. “The Osland “Family” Doctor: Contemporary 
Controversies in General Practice and Woman Abuse.” Women Against Violence. Issue 6, 1999, pp.64-
69; Feiner, op.cit. p.1417. Feiner notes studies that concluded that the longer the duration of 
intrafamilial sexual abuse, the more jurors tended to attribute an element of blame to the 
victim/survivor; Howe, A. “Men’s Violence in the News: The War Against Women.” in Cook, S. & 
Bessant, J. eds.  Women’s Encounters with Violence: Australian Experiences. California: Sage, 1997, 
pp.177-202.  In this article Howe highlights a number of community perspectives reported in the media 
about domestic violence and sexual abuse.  Community polls and feedback indicate differing social 
attitudes towards victims of such violence, including public opinion polls reporting a lack of belief and 
empathy towards victims of violence.  For a discussion about jurors’  responses to child witnesses in sex 
abuse cases see Schmidt, C. & Brigham, J. “Jurors’ Perceptions of Child Victim-Witnesses in a 
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and professional, gain a better understanding not just of sexual and physical violence 

and its frequency, but also of its possible long term duration.   

 

The criteria for defining what constitutes a ‘reasonable’ jury, as stated by the judge in 

case L is not explained and is once again evidence of subjective opinion masquerading 

as judicial fact.  Moreover the judge stated that in his ‘opinion’ ‘sexual abuse 

accommodation syndromes’ were  ‘airy-fairy..cuckooland stuff...and Alice in 

Wonderland’ concepts.101   The basis for such a substantive view is nothing more than 

personal opinion.  Comments such as these are again indicative of the judiciary 

pontificating an implicit world view that is apparently impervious to challenge from 

academic disciplines outside of their realm.  

 

In the face of general public incredulity, the judge stated that the victim/survivor was 

in a better position than a psychiatrist to explain what is ‘inside (her) mind’ and her 

reasons for delayed disclosure and remaining in the family home for so long.102   Yet 

his rationale was in direct contradiction to his earlier support for the appeal  court’s 

decision to nullify the conviction from the first trial on the grounds that the 

victim/survivor’s evidence about her need to access mental health assistance related to 

the trauma of her sexual abuse, was a ‘lay’ opinion.  In agreeing with the appeal 

court’s quashing of the first conviction the judge in the retrial of case L stated that the 

victim/survivor gave what amounted to an: 

...unsubstantiated opinion evidence from a lay person.  
Had there been evidence to support that opinion or her 
expression of opinion, it would have been all right.103 

                                                                                                                                             
Simulated Sexual Abuse Trial.” Law and Human Behavior. v.20, no. 6, 1996, pp.581-606.  Other 
research has identified the degree of blameworthiness attributed to victims of sexual abuse among 
professional and lay people, see for example Gilmartin-Zena, P. “Attribution Theory and Rape Victim 
Responsibility.” Deviant Behaviour. v.4, 1983, pp.357-374; Gilmartin-Zena, P. “Gender Differences in 
Students’ Attitudes ‘Towards Rape’.”  Sociological Focus. v.21, no. 4, 1988, pp.279-292; Blaming 
victims for sexual abuse in a therapeutic setting has its foundational roots in family dysfunction theory.  
An example of attributing blame to a victim as part of therapeutic counselling can be found in Celano, 
M. “A Developmental Model of Victims’ Internal Attributions of Responsibility for Sexual Abuse.” 
Journal of Interpersonal Violence. v.7, no. 1, March 1992, pp.57-69.  
101 ibid. p.218. 
102 ibid. p.56.   Feiner, op.cit. notes, the older the victim/survivor in long term sexual abuse, the less 
credibility she has in the eyes of the jury who tend to attribute a level of blame to her for the abuse.   In 
cases H, J, L, M and N the victim/survivors gave evidence of long term abuse and in cross examination 
defence barristers were aggressive in their questions to the victim/survivor as to why she stayed at home 
and did not leave.  In doing so they sought to attack the credibility of the victim/survivor to the jury by 
suggesting that a ‘normal’ and ‘credible’ reaction to such abuse if it were true, would have been to leave 
the situation in haste and to report it just as quickly. 
103 Case L (retrial 1996) trial transcript p.322. 
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It was this ‘behaviour’, in not leaving the abusive situation and maintaining contact 

with the accused, that the defence so vigorously attacked in cross examination as 

behaviour that was non-credible.   Judges should be quite aware that in sex abuse 

cases, especially intrafamilial sexual abuse, a central strategy of defence barristers is to 

attack the credibility of the victim/survivor for a delay in disclosure. They attack the 

victim/survivor for remaining in the family home, or maintaining contact and a familial 

relationship with the accused and other family members.104     

 

If juries are made up of individuals from the community who would have no trouble 

accepting allegations of sexual abuse and associated trauma related behaviours, 

defence barristers would not invest so much time and energy into questions and 

exhibits designed to construct inconsistent behaviour from victim/survivors around the 

issue of delayed disclosure and remaining in the family home.  

 

The work of child sex abuse researcher Roland Summit provides a paradigm for 

contextualising and understanding part of the impact of long term sexual abuse within 

a family environment, and the acquiescence of the child whose defences have been 

eviscerated by the offender.  Summit’s articulation of a concept he called the Child 

Abuse Accommodation Syndrome detailed the characteristic feature of a victims’ 

response to long term child sexual abuse.105  He noted a process of entrapment brought 

about by the perpetrator’s abusive hold over the child, resulting in helplessness which 

caused the child to acquiesce to the abuse in order to survive.  He called this feature 

‘accommodation’, denoting evisceration of the child’s ability to stop such abuse. He 

also identified delayed disclosure and possible retraction of disclosures as another 

characteristic feature in long term sexual abuse.106 The supposed ‘commonsense’ 

                                                 
104 It will be discussed in later chapters that this was certainly what the defence did in cases J, L, M, N.  
Feiner op.cit.  also discusses how delayed disclosure is used against the child in sex abuse trials.  See 
also Taylor, 1996, op.cit.    
105 Summit, R. “The Child Sexual Abuse Accommodation Syndrome.” Child Abuse and Neglect. v.7, 
1983, pp.177-193; see also Summit, R. “Hidden Victims, Hidden Pain: Societal Avoidance of Child 
Sexual Abuse” in Wyatt, G. & Powell, G. eds. Lasting Effects of Child Sexual Abuse. California: Sage, 
1988; Summit, R. “Beyond Belief: The Reluctant Discovery of Incest.” in Kirkpatrick, M. ed. Women’s 
Sexual Experience: Exploration of the Dark Continent. New York: Plenum Press, 1982. 
106Concepts such as accommodation and entrapment are observed features of a victim’s response to 
sexual abuse, especially long term abuse, as articulated by Roland Summit:   

If the child did not seek or did not receive immediate protective intervention, there is no further 
option to stop the abuse.  The only healthy option left for the child is to learn to accept the 
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reasoning that lay people would have little difficulty comprehending delayed 

disclosure, or that a victim/survivor remains in the family home, is once again a 

judicial claim that relies on subjective opinion.  

 

This point is exemplified further by the same judge, this time presiding  over case K,  

who again introduced his own opinions about expert evidence.  When the Prosecutor 

sought to introduce expert evidence to counter the intentions of the defence barrister to 

cross examine the victim/survivor about his conduct within the family, and to highlight 

behaviour inconsistent with sexual abuse, the judge refused to accede to the 

prosecution request, saying in part: 

There was a very interesting man – a forensic psychiatrist 
– who gave a paper.  If you’d listened to him, I don’t think 
you’d ever believe what a psychiatrist or psychologist ever 
said again...My comments I think have more 
clout,...human beings react in all sorts of ways, I just can’t  
see how there can be  any  area  of  expertise,  because  we  
know from our own experience...how some people react to 
traumatic events and others don’t...107 emphasis added) 
 

The judge in this case validates his own claim to authority.  His claim is that his own 

‘clout’ is more credible and more authoritative, despite his opinion being outside of his 

professional discipline.  The judge has the power to elevate his own explicatory verses 

and opinions whilst subverting other disciplines and knowledge through his own 

baseless claims.  Smart noted that rather than knowledge from other disciplines 

                                                                                                                                             
situation and survive.  There is no way out, no place to run.  The healthy, normal, emotionally 
resilient child will learn to accommodate to the reality of continuing sexual abuse.  There is the 
challenge of accommodation not only to escalating sexual demands but to an increasing 
consciousness of betrayal and objectification by someone who is ordinarily idealized as a 
protective, altruistic, loving parent figure.  Much of what is eventually labeled as adolescent or 
adult psychopathology can be traced to the natural reactions of a healthy child to a  profoundly 
unnatural and unhealthy parent environment.  Pathological dependency, self-punishment, self-
mutilation, selective restructuring of reality...represent habitual vestiges of painfully learned 
childhood survival skills...Only the mental image of a good parent can help the child deal with 
the terrifying intensity of fear and rage which is the effect of the tormenting experiences. 
(emphasis added)  Summit, 1983 op.cit. p.184. 

Several of the victim/survivors in their police statements and in trial evidence spoke of their fear and 
terror of the perpetrator and of feeling helpless to escape or stop such abuse.  In cases J and L the 
victim/survivors endured very long term sexual abuse and said that they took part in family activities 
and sent various greeting cards to their father out of fear and to make their lives appear normal and to 
‘survive’, and ensure their ‘safety’ from further physical and/or verbal assaults.  In  the absence of 
stability and harmony in a child’s life due to sexual abuse, many children will attempt to create an 
outward facade of harmony through a range of behaviours that are coping mechanisms designed to assist 
the child to deal with the trauma.   
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diminishing the power of law as an institutional authority that proclaims ‘Truths’, law 

is extending its terrain of knowledge so that it remains not only superior to other 

knowledge sciences, but has the authority and power to validate or disqualify their 

claims to ‘Truths’.108  In truth, psychiatry and psychology have done much to harm 

victim/survivors.  However if it is possible to have a witness provide evidence about 

the trauma and distress that rape and sexual assault causes victim/survivors, in order to 

counteract harmful defence narratives that attack delayed disclosure and other coping 

behaviours of women and children, then such evidence ought to be given.  To do so is 

not only ‘just’, but is an ethical course of conduct.  

 

In 1994 the Appellate Court nullified the jury’s conviction in the first trial of J, and 

ordered a retrial on the basis that expert evidence led by the Prosecutor to explain the 

delayed disclosure of the victim/survivor, and her inability to escape the abuse for 

some years, was invalid.  The Appellate Court stated that the expert witness failed to 

lay a proper foundation with regard to the studies he was relying upon when giving his 

evidence about the battered child/woman syndrome in long term sexual abuse.   

However the court  did concede that expert evidence relating to the psycho-social and 

behavioural impact on a victim/survivor could be led in a trial.  This was to enable the 

rehabilitation of lost credibility of a victim/survivor after defence cross examination 

had suggested that their behaviour was inconsistent with sexual abuse.109  This 

decision set an  important precedent for sexual abuse trials.110 Despite the importance 

of this precedent, and its relevance to prosecution evidence,  a number of judges in this 

research resisted attempts by Prosecutors to introduce such expert testimony in 

trials.111 

                                                                                                                                             
107 Case K, trial transcript, p.119.  Indeed this same judge in case L also expressed a few of his own 
opinions about schizophrenia which he said he had gleaned from discussions with psychiatrists in the 
‘hallways’ outside of the court. 
108 Smart, C. Feminism and the Power of Law. London: Routledge, 1989, see ch.1. 
109 J v Queen (1994) 75 A Crim. R 522.   
110 See Freckelton 1997, (a) & (b) op.cit. Note that both of these articles include a substantial review of 
Case J.  In cases L (retrial 1996), K and M the precedent set by the Appellate Court in Case J was 
referred to by prosecutors in their legal arguments about the use of expert evidence to rebut defence 
attacks upon the credibility of victim/survivors in trial proceedings.  The value of such a precedent is 
open to deeper analysis as defence barristers have a variety of ways of discrediting victim/survivors and 
attacking their characters without invoking the use of expert evidence to try and rehabilitate the 
victim/survivor’s credibility after such defence attacks.  Such an analysis could be the basis of a future 
study. 
111 Examples are cases J (retrial) K, L (retrial) and M.  In case M the reasons for not using expert 
evidence were not made clear in the transcript.  In cases K, L and J the presiding judges expressed a 
personal preference against the use of expert witnesses. 
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Expert witnesses were sometimes used by defence barristers to damage the credibility 

of victim/survivors and other witnesses.  The defence barrister in case G sought to 

present evidence by an expert witness on sexual abuse, that the victim/survivor was 

fabricating her evidence of sexual abuse.  The expert witness gave voir dire evidence 

and was allowed to sit in the court and take notes whilst the victim/survivor gave her 

evidence.  The defence barrister in case G also retained another expert witness who 

gave evidence that contradicted the first expert witness resulting in neither expert 

giving evidence before the jury.112 However, the use of testimony by an expert witness 

before the trial judge in a voir dire certainly influenced the judge in the 1995 trial of 

Case G and was able to be used to attack the credibility of the mother and daughter.  

This evidence will be discussed in more detail in Chapters Seven and Eight. 

 

Protective Legislation and the Role of Judicial Discretion 

Internal tensions and contradictions with regard to the application of evidentiary rules 

from case law precedent and legislation are an identifiable feature of the 

inconsistencies of judicial decisions applied in pretrial arguments. For example case 

law precedents concerning what is commonly referred to in legal cases as ‘relationship 

evidence’ was applied in some trials and not in others, and its application depended 

upon the particular preference of the presiding judge towards such evidence.113 Just as 

inconsistent were the decisions handed down by the  appeal courts in relation to these 

cases, where the accused appealed against conviction.114  

 

                                                 
112 Case G (retrial 1996) trial transcript pp.255-266. 
113 Sexual relationship evidence is covered by Section 47a of the Victorian Crimes Act 1958 No. 6246.  
This section relates specifically to maintaining a ‘sexual relationship with a child under the Age of 16 
years and in legal trials is often referred to as ‘relationship evidence’.  Aside from this legislation there 
is case law precedent concerning the giving of evidence by a victim/survivor that relates to uncharged 
acts of abuse in order to provide evidence that the abuse was ongoing and not confined to the few 
selected charges for which the accused is on trial.  It also provides some basis for the jury to hear 
evidence that can provide the context in which the prolonged abuse occurred which can assist the 
victim/survivor by allowing a greater context of their experience to be heard in court, even though they 
are still limited in that evidence.   For example relationship evidence was allowed in the first case of J 
(1993) but not in the retrial (1995).  Such evidence was allowed in the first trial of L (1993) and was 
allowed in a limited way in the retrial (1996).  It was allowed in the case of K and the cases of M and C.   
114 For example the appeal court quashed the conviction of M on the grounds that relationship evidence 
should not have been admitted, and the conviction against the accused in case C was also quashed partly 
on the grounds that relationship evidence should not have been admitted.  However in that same year the 
appeal court upheld the use of relationship evidence in the case of K, although they still quashed the 
convictions against the accused and ordered a retrial.  See also Davies, 1999 op.cit.  
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It is open for judges to interpret the application of legislation introduced with specific 

regard to sex crimes, as a means of affording some protection for victim/survivor 

witnesses. Once again the inconsistency of judicial decision making with regard to the 

application or non application of such legislation is definitive of the degree of personal 

agency afforded the judiciary in their decision making.   

 

Section 37a (herein referred to as s.37a) was introduced into Victorian legislation in 

1989 as a means of  protecting victim/survivor witnesses from interrogation about their 

sexual activities other than those that relate to the offences of which the accused 

person is charged.115  Notwithstanding this legislation there is provision within s.37a 

for defence counsel to apply for Special Leave of the court to cross examine the 

victim/survivor outside of the legislation.  This special leave is granted at the 

discretion of the presiding judge, though the legislation does place requirements for 

consideration before such leave is granted.116  

 

On two occasions, in two separate cases from this research, the presiding judges were 

very clear in invoking s.37a to protect the victim/survivor against such cross 

examination, and refused to accede to defence counsel’s arguments seeking special 

leave outside of this section.117  For example, the first trial judge in case G was explicit 

in denying defence counsel any latitude to cross examine the victim/survivor saying 

that s.37a was: 

...provided to protect persons such as (names 
victim/survivor) from hurtful and demeaning cross 
examination.  Such legislative provision ought not to be 
likely (sic) ignored.  The application to cross examine 
(names victim/survivor) by Mr. (defence barrister) would 
be to abrogate s.37A.  I do not think it a proper 
discretionary exercise to permit it.118 
 

Despite this, there is clear evidence in the trial transcripts that, in the majority of cases, 

defence counsel introduced questions in their cross examination of the victim/survivor 

about alleged sexual activities that were designed to damage the character and 

                                                 
115 Section 37a of the Victorian Crimes Act 1958 No. 6246 (legislation introduced in 1989). 
116 S37a (3) (4) (5) (6). 
117 See Case A p.244.; Case G, first trial 1994  Judge’s Ruling pp.72-75. 
118 The first trial of case  G (1994) was aborted for reasons unknown prior to any evidence being given. 
See p.75. 
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credibility of the victim/survivor.119   Such a finding is supported by other research 

which indicates that judicial inconsistency in the interpretation of what constitutes 

grounds for special leave to be granted to defence counsel in sex cases, is very much 

open to loose and wide ranging interpretations.120  

 

A particularly telling example of the inconsistency of judicial rulings and application 

of evidentiary legislation pertaining to s.37a was also found in case G, this time at the 

retrial.   As stated, the first judge to preside over this case made a specific ruling 

denying the defence barrister’s request for special leave to cross examine the 

victim/survivor outside of s.37a.  The barrister sought this special leave after he had 

subpoenaed a number of individual counselling files of the victim/survivor, which 

dealt with a history of sexual abuse by a number of males, including family relatives.  

Defence counsel sought special leave in order to use these files against the 

victim/survivor to discredit her evidence by suggesting that she made false allegations 

about having been sexually abused because of her history of past assaults, and was 

mentally unstable because of the number of allegations that she had made.  This judge 

informed the defence barrister that part of his reason for not permitting them special 

leave to cross examine the victim/survivor on the sexual history detailed in her 

counselling files, was that the files in question actually contained material which 

supported and corroborated past incidents of sexual abuse suffered by the girl.  

Moreover, the judge noted that s.37a was ‘clearly designed’ to prevent the kind of 

                                                 
119 In most cases individual rulings were not transcribed with the original transcripts researched.  It is 
therefore not possible to identify the legal arguments and judicial rulings about s37a evidence in the 
majority of cases.  Instead specific transcript pages have been located to provide examples of where 
defence cross examination involved questions about the sexual activities of the victim/survivor.  In the 
first trial of L (1993) the victim/survivor was cross examined about lesbian sexual activity after leaving 
the family home, and hence, the abusive situation as well as supposed sexual activities with other boys 
prior to leaving home. See pp.175, 178 & 183.  In the retrial (1996) the defence again were able to cross 
examine the victim/survivor about her sexual activity other than with the accused, although their cross 
examination on this was minimal, pp. 450-451. Case  H, see p.64.  Case J (both first and second trial) 
pp.230 & 300 (first trial 1993) pp.154-157 & 735-739 (retrial 1995), Case M, see p.314 for a specific 
discussion about s.37a and the intention of the defence to cross examine the victim/survivor about her 
prior sexual history which was allowed by the presiding judge.  Case G, which is examined in detail in 
this chapter.   Case A, as referred to earlier, is the only case example of a judge very strongly denying 
the defence any leave to cross examine the victim/survivor about her sexual history.  This is not to say it 
is definitely the only case, but it certainly is the only case where explicit reference is made to s.37a by 
the defence, and the presiding judge refuses any such leave. 
120 See for example: Heenan, M. & McKelvie, H.  Rape Law Reform Evaluation Project. Report no. 2.  
Victoria: Department of Justice 1997.  Section 5.;  Henning, T.  “Consent in Sexual Offenses Cases: The 
Continuing Construction.” Women Against Violence. Issue 3, November, 1997, pp.4-14.  While 
Henning’s article does not deal specifically with Section 37a it does take issue with the difficulty of 
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defence cross examination  that would cause ‘distress’ and ‘trauma’  to the young 

woman.121  

 

As detailed earlier in this chapter, the second presiding judge in case G, which 

commenced in 1995, upheld the ruling of the previous judge with regard to the 

inadmissibility of the DNA evidence from the Crown’s case.  However, the second 

judge took a very different view with regard to the previous judge’s ruling concerning 

s.37a.  In pretrial arguments the same defence barrister reiterated his previous 

argument that the victim/survivor was a fabricator of false allegations of sexual abuse, 

and that she and her mother suffered from a shared mental illness which manifested 

itself by way of allegations of sexual abuse against male relatives.  Again, the barrister  

facilitated this argument by having a forensic psychologist give voir dire evidence that 

the mother and daughter were suffering from a psychiatric illness, despite his never 

having seen or spoken to them.   

 

The purpose of this strategy was to seek the support of the presiding judge in having 

the previous ruling overturned so that the defence barrister would be allowed to cross 

examine the mother and daughter about their supposed psychiatric instability.122 The 

evidence of the expert witness will be discussed in Chapters Seven and Eight  as it 

relates specifically to the construction of the victim/survivor and her mother.  What 

can be noted here is that the second trial judge was so swayed by the defence counsel’s 

argument and the evidence of the expert witness, that it was he who canvassed the 

issue of whether or not the victim/survivor should be protected by s.37a: 

Gentlemen...I address both of you – give some thought as to 
whether or not the matters raised by Munchausen and cross 
examination of the prosecutrix or her mother in relation to it, 
does come within s.37a,...it would seem to me that imagined or 
feigned sexual activities would not come within the section 
(37a)...I don’t imagine the section is there to deal with cases 
where the boy cried wolf, if you will remember your fables...it 
may be permissible and proper to put to the witness ‘you’ve 
made a lot of false claims for insurance in the past’.  To give 
another illustration.  If somebody has made a number of sexual 
allegations against other persons which have been found to be 

                                                                                                                                             
judges reinterpreting legislation designed to address discrimination against complainants in sex offence 
trials in a way that continues to harm victim/survivors.   
121 Case G (1994) Judge’s Ruling pp.72-75. 
122 ibid. pp.170-189. 
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untrue, I don’t imagine that would be covered by s.37a.123 
(emphasis added) 

 
The judge arrived at this opinion despite no tangible evidence, and it appeared to be 

based solely on the arguments put forward by defence counsel as well as a general bias 

against victim/survivors of sexual abuse.  The Prosecutor maintained his argument that 

the defence barrister not be given leave outside of s.37a and the overt presence of 

personal bias by the judge was further demonstrated by his response to the 

Prosecutor’s argument saying ‘I don’t think the law has reached the stage where the 

person charged with a sexual offence has to conduct his case with one hand tied behind 

his back’, adding that s.37a was not designed to deal with persons who ‘had, on 

previous occasions, made a series of false allegations...’124 This sardonic expression of 

sympathy for those accused of sexual abuse provides some insight into what might be 

considered a jaundiced view of sexual violence.    

 

More disturbing was the judge’s comment that because the counselling files of the 

victim/survivor provide ‘clear evidence’ of ‘false allegations . . . then the accused is 

entitled to attack her credibility. . .’125  This judge had made a qualified judgement 

about a girl who had given no evidence before him.  Even more importantly, the 

previous judge who took the time to examine the files in depth stated that the files 

actually contained material to support the girl’s previous history of sexual abuse at the 

hands of family members and other individuals.  

 

These points were not lost on the Prosecutor who responded to the judge’s 

aforementioned comment by challenging his perspective, saying:  ‘Your Honour has, 

with respect, stepped, as it were to the threshold question and assumed that there is a 

false allegation’126(emphasis added).  This comment was followed up by the 

Prosecutor reiterating the reasons for the previous trial judge  invoking s.37a to protect 

that victim/survivor.  However the judge went back to his original rationale that there 

is what he considers to be ‘an absence of sexual activity’(emphasis added).127  The 

judge suggested that defence counsel’s evidence suggesting that the victim/survivor 

                                                 
123 ibid. pp.202-203. 
124 ibid.  (1995 trial) trial transcript p.208.       
125 ibid. p.209. 
126 ibid. p.209. 
127 ibid. p.207. 
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had a history of ‘false complaints’ therefore amounted to an absence of sexual activity, 

which provided the basis for him  to cross examine her outside of s.37a because: ‘It’s 

not about her sexual activity, it’s about her non-sexual activity...our section (s.37a) 

doesn’t talk about a lack of...sexual activities’.128 That this second trial judge was 

impervious to strong prosecution arguments opposing any change to the previous 

judge’s ruling concerning s.37a is identified by the rationale employed by the judge to 

support his reasons, some of which entailed fairly substantial mental gymnastics.  

What is even more disturbing is that the defence barrister subpoenaed the medical and 

counselling files of the mother, and was also seeking to cross examine her in relation  

to her previous sexual history.  

 

That the basis for such opinion was the benchmark for making the victim/survivor’s 

counselling files admissible, in particular counselling files that had no relevance to the 

charges in this trial, should be cause for serious concerns about the discretionary 

liberties that the judiciary regard as sacrosanct. Insensitivity and prejudice towards the 

victim/survivor certainly appear to have been  displayed by the defence barrister and 

the judges in case G.129  For example, in response to the defence barrister’s reading 

aloud of lengthy excerpts from the victim/survivor’s detailed history of child sexual 

abuse, the judge commented that ‘this is all starting to achieve  rabelaisian 

proportions.’130  The defence barrister further claimed that the history of childhood 

sexual abuse detailed in the victim/survivor’s file placed her evidence outside the 

boundaries of normality because of the number of allegations, and drew an analogy 

between her history of sexual abuse and the conduct of a prostitute.131  

 

At the second trial the victim/survivor faced a very harsh and deeply personal cross 

examination based on the information contained in her  counselling files.  Her previous 

disclosures of sexual abuse against other persons were not only used against her but 

she was cross examined at length about these other incidents of abuse.132  Prior to the 

                                                 
128 ibid. pp.207 & 209-210. 
129 See also specific examples about judicial comments regarding the victim/survivor in this case in 
Chapter Five, the section on Language.   
130 Case G (1995) trial transcript p.277. 
131 ibid.p.247. 
132 Note that no ruling in case G was transcribed and such a ruling could not be located.  However on 
pp.404-406 the Prosecution again raises the issue of the Defence cross examining the complainant about 
her previous sexual abuse allegations and the judge refers to the fact that they are to ‘abide by my 
previous rulings’ in which the Defence are able to cross examine the witness about previous incidents of 
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close of the prosecution case, the second trial judge was unable to continue with the 

trial, resulting in the jury being discharged without a verdict and the trial being set for 

another date.  

 

In 1996 a new trial began with a third presiding judge, the same defence barrister and a 

different Crown Prosecutor.  This particular trial went to completion.  Both sides 

reiterated the arguments from the previous trials with regards to s.37a and the 

exclusion of the DNA evidence.133 The new  Prosecutor informed the judge that the 

Crown would not be seeking to reventilate legal arguments as to the previous rulings 

concerning the exclusion of DNA.   However the Prosecutor sought to reargue the 

ruling by the second trial judge which allowed cross examination of the 

victim/survivor outside of s.37a, although he did not oppose the defence having some 

leave to cross examine the victim/survivor about previous allegations of abuse and 

whether such allegations were true.134   The defence barrister argued that he ought to 

be given leave to cross examine the victim/survivor about her previous sexual history  

because of the information in her counselling files pertaining to other incidents of 

sexual abuse not involving the defendant.135      

 

Early in the defence barrister’s submission the judge provided support in principle for 

his argument by suggesting that the counselling files have some ‘relevance’ to the 

current trial on the basis that her previous claims about sexual abuse may or may not 

be true, and because: 

she’s now claiming that the same sort of thing happened 
with someone else, and it might be thought, well, why 
would a young girl be saying that if she’d had no prior 
sexual experience and she’s giving all these descriptions 
of what took place when she does have sexual 
experience...in a case such as this, where it’s her father, 
and it seems to cry out for some explanation as to why she  
would do this, make this allegation against him, because 
they were getting on well, and it’s very important to know 

                                                                                                                                             
sexual abuse and her sexual relationship with a former boyfriend.  See pp.407-430 with regard to the 
victim/survivor being cross examined at length about her counselling files and previous allegations of 
sexual abuse. 
133 At the beginning of the new trial of case G (1996)  the new prosecutor suggested that he was not fully 
familiar with the history of the case.  The defence barrister had an advantage in that he had been 
involved with the case from the beginning, thus being fully familiar with all legal arguments and the 
evidence given in person by the victim/survivor and other prosecution witnesses. 
134 ibid.  (1996 trial) trial transcript see pp.24-33. 
135 ibid. pp.6-10. 
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if she did have prior sexual experience and it’s very 
important to know if she had made false allegations 
before.’136 

 

The logic being applied by the judge in the above excerpt is that allegations of sexual 

abuse by a child against her father are grounds enough to warrant the need for deep 

suspicion.  The conclusion to be drawn is that the lineal relationship of the victim to 

the perpetrator is of itself grounds that negate the truthfulness of the victim/survivor. 

 

The third presiding judge could not be familiarised with the previous judge’s rulings 

(second judge) because no transcribed copy of the rulings were able to be located. 137 

The third presiding judge ruled in favour of the defence being given some latitude to 

cross examine the victim/survivor outside of s.37a  with certain limits being set with 

regards to the age when the victim/survivor first disclosed sexual abuse.138 

 

The power to interpret or avoid applying protective legislation to suit a judge’s 

personal attitude towards a particular trial identifies the degree of discretionary power 

that judges possess and the obvious absence of what the judiciary continually refer to 

as ‘objective’ rules and processes.  Across three trials of the one case the presiding 

judges arrived at different decisions as to the application, or strength of how s.37a 

would be applied to protect the victim/survivor.  In several other trials in this research, 

defence barristers were able to cross examine victim/survivors outside of s.37a through 

a ‘back-door entry’, where the very basis of the allegation was reason to question the 

victim/survivor about her sexual experiences.139  

                                                 
136 ibid. p.10. 
137 ibid. p.32 That a judge’s ruling should be not only missing but not even transcribed for future 
reference, particularly when the trial was twice aborted and the rulings in question related to an 
important issue, is a matter for some concern.    
138ibid. p.35. 
139 I have used the term ‘back-door entry’ to denote how some defence barristers are able to get around 
s.37a in cases for example where the victim/survivor has endured a pregnancy and/or termination as a 
result of the intrafamilial abuse, and the defence argument is that the girl or young woman was sexually 
promiscuous with another male or males.  Very often these males are unnamed and are portrayed as 
boys or men that the accused and other supporting family member knew nothing or little of, in other 
words, a very convenient invented scapegoat.  This scenario was put to victim/survivors in cases H, J, L 
& M.  In case G, although the victim/survivor did not suffer a pregnancy or abortion as a result of sexual 
abuse, she was nonetheless accused of engaging in sexual activity with a male immediately prior to her 
allegation of sexual abuse by her father.  She was also accused of having knowledge of sexual matters 
that assisted her in fabricating charges of sexual abuse. Australian lawyer Lloyd Davies cites a recent 
example of a barrister lamenting in a law journal, that legislation like s.37a was preventing defence 
barristers from cross examining ‘children’ about their ‘prior sexual experience’ and was thus 
disadvantaging defendants.  See Davies, 1999 op.cit. p.100.  
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The diametrically opposed rulings between the three judges in case G, are similar to 

the differences between rulings of the two judges involved in cases E and F, and to the 

evidentiary rulings between judges in the first trial and subsequent retrial in cases J and 

L. 

 

Judicial Inconsistency in Evidentiary Rulings 
A central factor that can be extrapolated from the examples provided in this chapter is 

the inconsistency between judicial rulings, sometimes in the same case, which 

involved more than one trial judge, and across trials generally.  This not only 

highlights the level of judicial subjectivity, but also the broad scope for interpretation 

when deciding evidentiary rulings and the application of legislation. 

 

In case B, the girl became distressed140 when the defence accused her of lying about 

her evidence because it conflicted with that of her brother with regards to how they got 

undressed.  In their statements both children claimed that their father had, on a number 

of occasions, indecently assaulted them and that such incidents of abuse occurred in a 

methodical way.  From these numerous incidents, one particular specific charge 

resulted and in cross examination the girl became confused as to the sequence of how 

she got undressed on one occasion.  The judge had ruled that the children could not 

give similar fact evidence which would have enabled them to explain that any 

confusion or contradiction in their evidence resulted from one incident being isolated 

from a multiplicity of instances.141  

 

The distress of the girl, prompted a break in proceedings and a brief discussion took 

place about the reasons for the girl’s distress and confusion, causing the judge to 

comment that: 

                                                 
140 When describing victim/survivors as being ‘distressed’ such a description is taken from the trial 
transcript which uses the word ‘distressed’ in the trial transcript to identify the emotional state of the 
victim/survivor.  In other trial transcripts the court recorder has used words such ‘witness yelling’ and/or 
‘witness distressed’ to describe the emotional state of victim/survivors. 
141 Feiner, op.cit. and  Kaspiew, op.cit. have identified the process of distilling charges from a much 
larger context of charges and how such a process fragments the evidence of victim/survivors.  Moreover, 
evidentiary rules that prohibit victim/survivors from giving evidence about similar instances and/or the 
long term nature of the abuse which would contextualise their evidence and counter defence accusations 
about their being confused about minute details, further impedes any justice being afforded to the 
evidence of victim/survivors.  
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I have generally taken the view in these sorts of cases that 
it (evidence) ought to be excluded...anyway...bearing in 
mind that with a different judge on a different day all of 
this evidence might have been let in..142(emphasis added)  

 

Such self-acknowledgement as to the level of individual agency for personal 

preference in the application of evidentiary rules would seem to negate the self-styled 

mantle of law as a process of neutrality and of fact-finding. Moreover, judges are only 

too aware of how their evidentiary rulings can advantage the defence, and can confuse 

and/or create doubt in a jury hearing such a case.   The evidentiary parameters set up 

by this judge’s rulings put enormous pressure on the two children giving evidence in 

this case, and resulted in the transcript recording that the girl became very distressed 

during her cross examination in the areas where her evidence had been limited.  

Another profoundly illustrative example of how evidentiary rulings limiting the 

evidence of victim/survivor’s provide advantages for the development of a specific 

defence narrative is found in case L.  In pretrial arguments the defence barrister 

provided some of the ways that he intended to attack the credibility of the 

victim/survivor.  Much of what the defence barrister intended to use included the 

victim/survivor’s police statements and evidence at two previous trials and a committal 

hearing.  The judge indicated his understanding of how the defence intended to attack 

the victim/survivor’s credibility when he observed that the defence case was one of  

‘Defence by obfuscation rather than anything else, it seems to me, the jury won’t know 

what version they’re dealing with.’143(emphasis added)   Elsewhere, this same judge 

suggested that the defence could ‘score some big points’ if they were able to phrase 

their cross examination questions to the victim/survivor in a way that elicited limited 

information.144  

 

The subterfuge that often results from evidentiary rulings  is not a concept foreign to 

judges.  A positive example of a judge allowing for a reasonably broad scope for the 

victim/survivor to give contextual evidence outside of isolated charges occurred in the 

first trial of case J.  In this case  the  presiding judge allowed ‘relationship evidence’ on 

the basis that it was important that the victim/survivor be able to give her evidence in a 

                                                 
142 Case B trial transcript pp.140-141. 
143 ibid. p.23. 
144 ibid. p.21. 
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way that provided context and coherence to her evidence of very long-term abuse.145   

This provided some means for the Prosecutor to lead evidence to rebut and counter 

claims by the defence barrister. 

 

Trial by the obfuscation of facts rather than true investigation occurs because 

traditional legal principles allow for such a process.  Bates has identified how legal 

process often serves to obfuscate rather than enhance the ability for fact finding in 

cases involving child sexual abuse. 146   The judge in the case of L was not shy about 

explicitly articulating the advantages of the defence when the evidence of 

victim/survivors is restrained, filtrated, excluded and modified. The judicial process 

appears to support the development of an alternative narrative that may even be 

deliberately misleading and untruthful, rather than one that merely conceals some 

facts.  

 

As stated, case B involved two siblings as victim/survivors and from their statements, 

which detailed multiple incidents of sexual abuse, only a few isolated charges were 

presented at trial.  At the trial the defence barrister lamented the difficulty he was 

having ‘controlling’ and limiting the children’s evidence so that it corresponded to the 

rules set out by the judge. The Prosecutor acknowledged the difficulty saying that prior 

to the children entering the witness box they had been told not to talk about other 

occasions as detailed in their statements.147  The judge sympathised with the defence 

barrister, adding that it was always difficult with child witnesses, because regardless of 

how much one tried to contain their evidence to the set rulings, there was always some 

sort of ‘slipping up on the plan’. 148   The concept of ‘slipping’ up on the ‘plan’ 

resonates with the notion that legal trials are carefully scripted dramas designed to 

appeal to legal sophistry rather than concepts of justice or fact finding.   Alongside this 

comment, was the judge’s statement that evidentiary rulings are ‘designed to favour 

the accused (and) can lead to confusion and an air of unreality in evidence giving...149  

Of course it is precisely this air of unreality that defence barristers seek in order to 

                                                 
145 Case J (first trial 1993) trial transcript p.70. 
146 Bates, F. “Can We Accept the Acceptable? Evidence and Procedure in Child Sexual Abuse Cases in 
Australian Law.” Children Australia,  v.17,  no3,  1992, pp.13-16. 
147 Case B trial transcript  p.40. 
148 ibid. pp.41.  
149 ibid. p.40. 
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construct an alternative narrative, and such a narrative relies heavily on evidentiary 

rulings that favour the accused. 

 

As Feiner argues, defendants in intrafamilial sexual abuse cases, especially long term 

abuse, are advantaged by being able to construct an alternative storyline that is simple 

as opposed to the more complex story of the victim/survivor.150  The distilling of long 

term abuse into a small number of charges, and the evidentiary rulings that accompany 

sex abuse cases, allow for ‘gaps in the storyline’, which the defence seize upon to 

discredit the victim/survivor by locating her fragmented story into a stock story.151  If a 

jury were able to hear evidence that the abuse was repeated over a period of time and 

involved mechanisms that silence the child and create fear and distrust, confusion and 

distress, then a jury might be more responsive to the evidence of the victim/survivor as 

opposed to stock stories and narratives presented by the defence.152  Amendments to 

the Crimes Act in Victoria in 1997 have introduced changes to allow the prosecution to 

prosecute sex offences involving multiple complainants, therefore avoiding them being 

severed as occurred in cases A & B, E & F and C.  Further, propensity evidence, that is 

the introduction of evidence to suggest that the accused behaved in a similar way on 

other occasions, outside of charged incidents, has been amended to improve the 

processes for making such evidence admissible.153    Despite these changes there is no 

evidence as to their efficacy. 

 

As the judge in case  B stated with perspicuity, evidentiary rules are designed to favour 

the accused and not the victim/survivor. From such evidentiary formulations, defence 

counsel are provided with the necessary confinement of the victim/survivors 

experience and even corroborating evidence.  Thus, evidentiary rules set parameters 

around the evidence that can be given in the courtroom.154  It also allows the defence 

to decontextualise the family history, victim/survivor’s experiences and the 

                                                 
150 Feiner, op.cit. p.1420. 
151 ibid. pp.1312-1413.  See also Kaspiew, op.cit. 
152 ibid.  
153 See Gibson, op. cit. These amendments were introduced in 1997, two years after the trials used in this 
research.  The efficacy of these amendments should be reviewed for obvious reasons.  Scutt and other 
feminists have already identified the capacity for judges to stultify legislation, particularly in the area of 
sexual offenses.  This researcher has found no evidence to suggest that sex abuse prosecutions have been 
any more successful since the introduction of this legislation.  This researcher sat through two other 
trials in 1998 relating to sexual abuse of children and found that the dominant patterns of 
victim/survivor construction by defence barristers were still operating.  
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environment in which such abuse occurred.  It is these defence narratives, 

uncircumscribed by context that defence barristers develop and seek to portray to a 

jury as the ‘facts’ of the case. Jurors are told that they are the judges or triers of fact. 

However the obliteration or removal of facts from the jury means that judges are 

effectively taking ‘facts’ away from the jury on the basis that questions of fact have 

become questions of law, and thus they can be removed from legal consideration. 

 

When setting the evidentiary foundations for each trial it is quite apparent that judges 

are not necessarily restrained by case law precedents and legislation.  Mitra’s research, 

although dealing with sentence and appeal decisions in British courts involving  

intrafamilial sexual abuse, identified how the judiciary very often ignore case law 

precedents in order to maintain and reflect a dominant patriarchal ideology about 

sexual abuse and female sexuality.155   The ability to argue each point and the degree 

of agency for subjective interpretation of legislation and case law precedents provides 

a broad scope for the judiciary to conduct a trial that accords with their attitudes or 

beliefs.    

 

Conclusion 
This chapter has identified the degree of agency and flexibility that is afforded the 

judiciary to decide evidentiary procedures and, as the next chapters will demonstrate, 

evidentiary decisions are crucial to the development of a defence narrative and their 

construction of the victim/survivor.  Being able to constrain the evidence of 

victim/survivors, forensic evidence, other witnesses and expert witnesses, and the 

flexibility in applying legislation designed to protect victim/survivors are marked 

features in these cases. A corollary to this is the latitude and advantages afforded  

defence barristers in their cross examination of witnesses, a latitude that is not afforded 

the Prosecutor. 

 

Moreover, this chapter has sought to identify  a nefarious connection between pretrial 

judicial rulings and the development of a specific defence narrative that is tailor-made 

to counter prosecution evidence, and the edited and modified evidence of the 

                                                                                                                                             
154 Kaspiew, op.cit. p.373. 
155 Mitra, C. “Judicial Discourse in Father-Daughter Incest Appeal Cases.” International Journal of the 
Sociology of Law. v.15, 1987, pp.121-148. 
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victim/survivor.   Judicial discourse and utterances project an image of legal rulings as 

a perfunctory process, and in so doing reinforce notions of objectivity and neutral 

justice.  However, as much feminist legal scholarship has shown, along with this 

chapter, the scope for judicial subjectivity in deciding evidentiary matters makes 

vulnerable law’s claim to impartial fact-finding.  Most importantly, judicial decisions 

as to the admissibility or inadmissibility of evidence not only obfuscate and distort the 

reality156 of the evidence and the victim/survivors, but such a process decides who can 

speak and what they can say.  As Kaspiew  has argued, the role of judges in controlling 

court proceedings by determining rules of evidence, and the latitude and scope that is 

afforded defence barristers in their cross examination of the victim/survivor, is a role 

that cannot be overemphasised as being one of judicial complicity in the stock stories 

that are perpetuated by defence barristers in sexual assault trials.157   

 

Some of the examples highlighted in this chapter, as to the degree of agency afforded 

the judiciary in deciding evidentiary process and trial procedure, also highlight another 

feature of judicial process which involves non-legal knowledge.   The term, ultra  

vires,158 going beyond one’s power or authority, is an apt description  of how law 

provides for  judges to extend their legal authority beyond their knowledge boundary.    

Consequently, other knowledges and disciplines can be dismissed and refuted simply 

on the basis that the judge has the power to do so, and ipso facto, his opinion is given 

credence.   Such a process identifies a judiciary that has the freedom to express an 

implicit world view on areas of evidence that are beyond their knowledge jurisdiction.  

This chapter has shown that clearly some members of the judiciary are impervious to  

opinions outside of legal discourse, and are in a position to treat them accordingly, and 

as this chapter has further demonstrated, this often results in the evisceration or 

modification of evidence.  

 

The repression of facts provides for the development of a specific genre of defence 

narrative dialogue that is sexist and discriminatory against women and children.   The 

precision with which such a process is used and applied by defence barristers will be 

                                                 
156 As such I have used the term ‘reality’ which has been applied by other legal scholars to denote the 
‘reality’  not just the reported experience of the victim/survivor in his/her statement but also the 
Prosecution evidence which supports the victim/survivor’s experience and which is often either 
excluded or modified.  See Bates, op.cit. and Feiner, op.cit.  
157 Kaspiew, R. op.cit. p.379. 
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examined in detail in the next two chapters, which provide a detailed analysis of how 

defence barristers construct a competing narrative to locate the victim/survivor’s 

evidence as stemming from emotional instability, greed or a desire to seek revenge 

against the defendant.   

 

                                                                                                                                             
158 This term means to go beyond one’s power or authority, especially in a legal sense.   
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CHAPTER   

7 
STOCK STORIES AND THE CONSTRUCTION 

OF VICTIM/SURVIVORS 
 

 
Judge to the Jury: Ladies and Gentlemen. . . You are the 
judges of the facts. . .(and) you must decide the case 
according to the evidence.1 

Sworn Oath Taken by Victim/Survivor: I swear by 
Almighty God that the evidence I shall give this court will 
be the truth, the whole truth, and nothing but the truth.2 

“If in the process of destroying the evidence it is 
necessary to destroy the child, then so be it.”3 

“It would be considered cowardly not to go for the 
jugular when cross-examining a child.”4 

 

Introduction 
As discussed in Chapters Two and Three, the law  has been quick to capitalise on, and 

absorb psycho-medical theories that situated women as inherently unstable, as having a 

seemingly natural biological propensity to lie and to be deceitful, and to suffer from 

hysteria, delusions and fantasy.  When women and children made allegations of rape 

and other sexual assaults, these theories were most often attached to them with vigor.  

Just as victim/survivors of abuse in intrafamilial sexual abuse suffer under the abuse of 

power by the perpetrator, the court trial process is such that it replicates the power of 

                                                 
1 Case L (retrial 1996) trial transcript, p.50.  This comment is representative of the similar style of 
opening comments made by judges to juries in trials examined in this thesis. 
2 This is the standard oath given by witnesses in a trial.  In several cases in this research the 
victim/survivors were allowed to swear on oath on the Koran, as required by their culture. 
3 Comment made by a defence barrister in a legal survey on child sex abuse cases, and cited by Puren, 
N. “Lawyers Court Shame.” The Age.  March 1, 1999, p.13. 
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the perpetrator in the courtroom by silencing the victim/survivor, manipulating what 

she can say, vilifying her character and calling her a liar.5   

 

Scutt has argued that the treatment of victims of rape and sexual assault is not linked 

necessarily to the fact that they are a victim, but is connected to their role as a woman.  

Scutt further postulates that whether a woman is victim or accused in a trial, her 

femaleness allows her to be destroyed in cross examination.6 Although the 

victim/survivors in three of the cases in this analysis were male, it is the contention of 

this researcher that the nature of the allegations they were making  against their 

biological or step-father situated them as pseudo-female victims as far as constructing 

them around themes of collusion and vengeance.  Such a perspective does not negate 

their specific location as male victim/survivors, but seeks to situate how a legal 

construction of them places them in the same structural and thematic context as the 

eleven female victim/survivors in this research.  It is their allegations which cause 

them to be cast in the pseudo-female role, and thus they are treated accordingly by 

defence barristers. 

 

Chapter Five has discussed the scope for defence barristers to over- and under-

communicate and manage impressions for the jury, and Chapter Six has demonstrated 

the scope for individual bias to temper evidentiary rulings by judges. The legal 

possibility of excluding corroborating evidence, and restrictions placed on the evidence 

of the victim/survivor and other prosecution witnesses, affords great advantages to the 

accused and the legal counsel defending him, thereby making the false construction of 

victim/survivors a more malleable task.   Obfuscating evidence and confining the 

answers of victim/survivors provides the defence with the necessary trajectory for 

creating stock story narratives.  

 

                                                                                                                                             
4 ibid. 
5 The concept of the trial process replicating the power dynamics of the perpetrator is a concept that is 
articulated by this author in published work: See  Taylor, S. ‘Court Licensed Abuse and the 
Construction of the ‘Incest’ Victim’, National Conference on Sexual Assault. Perth, W.A. June, 1996.  
Published proceedings; Taylor, S. ‘Betrayal of the Innocents’, Women Against Violence, Issue 3, 
November, 1997, pp.31-37, 33. 
6 Scutt, J. “Sexual Assault and the Australian Criminal Justice System.” in Chappell, D. & Wilson, P. 
eds. The Australian Criminal Justice System. Melbourne: Butterworths, 1986, pp.57-83. 
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The purpose of these next two chapters is to demonstrate the narrative construction of 

victim/survivors and their mothers, should they be supporting their child/ren, around 

the themes of ‘motive’ and ‘means’. While it is true that the defence makes everything 

peripheral central, and everything  which is irrelevant relevant, it would not be correct 

to believe that such a style entails a scatter-gun approach in which cross examination 

questions are put forth in any order. The data used in this chapter will identify the 

organised patterns of questions and strategies in defence  cross examination. 

 

Central to the trial process is the giving of evidence by the victim/survivor, possibly 

the accused, and all other witnesses that may be called to give evidence.  The most 

crucial evidence is that of the victim/survivor and therefore such evidence is exposed 

to the most lengthy and often vigorous cross examination.7  Mothers who support their 

                                                 
7 For example, in case K the victim/survivor faced a total of 1,018 questions at the trial, 108 from the 
Prosecutor, 820 from the defence barrister and 18 from the trial judge.  The accused faced no questions.  
In case N the victim/survivor faced a total of 672 questions at the trial, 219 from the Prosecutor, 448 
from the defence barrister and 5 from the trial judge.  The accused faced no questions.  In case D the 
victim/survivor faced 864 questions at the trial, 211 from the Prosecutor, 647 from the defence barrister 
and 6 from the trial judge. (At the committal this child who was aged only 10 faced 864 questions, 
nearly all of which came from the defence barrister.)  In case L the victim/survivor faced a total of 1,656 
questions at the retrial (1996), 472 from the Prosecutor, 1,157 from the defence barrister and 27 from the 
trial judge.  The accused in case L faced a total of 606 questions, 234 from the Prosecutor, 359 from his 
defence barrister and 13 from the trial judge.(At the first trial in 1993 the victim/survivor in case L faced 
1,287 questions most of which came from the defence, and the accused faced no questions at that trial.) 
In case H the victim/survivor faced a total of 780 questions at the trial, 357 from the Prosecutor, 399 
from the defence barrister and 24 from the trial judge.  The accused faced a total  of 410 questions at the 
trial, 244 from the Prosecutor, 163 from his defence barrister and 3 from the trial judge.  In case M the 
victim/survivor faced a total of 1,297 questions at the trial, 239 from the Prosecutor, 835 from the 
defence barrister and 23 from the trial judge.  The accused faced a total of 709 questions in total, 460 
from the Prosecutor, 237 from his defence and 12 from the trial judge.   In case M the victim/survivor 
faced a total of 830 questions at the 1996 trial, 197 from the Prosecutor, 624 from the defence barrister 
and 9 from the trial judge.  The accused faced a total of 416 questions at the trial, 328 from the 
Prosecutor, 79 from his defence barrister and 9 from the trial judge.  (Note that the victim/survivor gave 
evidence at the committal hearing and first trial, which makes a total of 2,162 questions faced from the 
defence barrister alone.  Even this figure is incomplete as part of the trial transcript for the 1995 trial 
was missing.  The accused faced no questions at the committal and 1995 trial).  In case A,  the 
victim/survivor had to give her evidence and face cross examination twice after the first trial was 
aborted without a verdict.  In that case the victim/survivor  faced 808 questions: 129 questions from the 
Prosecutor; 677 questions from the defence barrister and 2 questions from the judge.  At the second trial 
the victim/survivor faced 745 questions; 133 from the Prosecutor; 602 from the defence barrister and 10 
from the judge.  The accused faced a total of 124 questions: 27 from his defence barrister; 96 from the 
Prosecutor and one  question from the judge. In case B the two victim/survivors faced a total of 610 and 
435 questions respectively.   The former faced 64 questions from the Prosecutor, 539 from the defence 
barrister and 7 from the trial judge.  The latter faced 125 questions from the Prosecutor, 286 from the 
defence barrister and 34 from the trial judge.  The accused in case B faced a total of 73 questions at the 
trial, 52 from the Prosecution, 16 from his defence barrister and 5 from the judge.  In case C the 
victim/survivor faced a total of 905 questions at the trial, most of which came from the defence barrister  
(breakdown not available).  The accused faced no questions.  In case O the victim/survivor faced a total 
of approximately 600 questions at the trial, most of which came from the defence barrister (breakdown 
not available).  The accused faced no questions.   The retrial of case J was heard over a period of 85 
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child/ren are most often treated by the defence as the next most crucial area of 

evidence, and in some cases their evidence is given parity to that of the 

victim/survivor. 

 

Motive and Means is the nexus developed in the defence construction and narrative 

that is articulated throughout the trial process. Because evidentiary rulings can have the 

effect of removing context from the experience of long term sexual abuse, the evidence 

of victim/survivors is amenable to an alternative construction by the defence.8  

Portraying behaviour as bizarre,  and as evidence of emotional instability, is not 

difficult when victim/survivors are objectified through dominant masculinist 

stereotypes. 

  

Motive relates to the defence portrayal of why victim/survivors have made such 

allegations, and, where applicable, the role of mothers in supporting their child/ren’s 

allegations.  Means concerns the development of a narrative to provide explanations as 

to how the victim/survivor came to have knowledge with such explicit detail of the 

alleged sexual activity. That many of these tactics were recognisable, even in 

embryonic stage, to some trial judges is indicative of how these patterns of 

construction are entrenched and well practiced within the courts. When the trial 

process is dissected the entrenched pervasiveness of masculine hegemonies is clearly 

evident.   

 

This chapter is organised into two dominant sections dealing with ‘motive’ and 

‘means’.  A third section entails brief analysis of ‘pernicious defence evidence’, 

‘deliberate juxtapositions’, and ‘absence of a ‘normalised outcry’ follows the two 

aforementioned sections, and discusses defence topics or themes used to complement 

                                                                                                                                             
days, and it is regarded as the longest intrafamilial sex abuse case ever heard in an Australian court.  A 
break down of figures is not available because of the exhaustive trial transcript.  However the 
victim/survivor was required to give evidence in excess of 10 days at the retrial and it is estimated that 
she faced in excess of 4,000 – 5,000 questions at that trial alone.  Note:  Unless otherwise noted, these 
figures do not include the questions faced by the victim/survivor at the committal as well as retrials.  
Cases J and L were retrials and both trials had juries discharged necessitating the need for 
victim/survivors to give their evidence all over again in front of another jury.  In cases A and G the 
victim/survivors gave evidence before a jury that was discharged due to problems not connected with 
the victim/survivor, but necessitating the victim/survivor to have to begin their evidence again in front 
of a new jury. 
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and strengthen defence stock story constructions.  This particular chapter is the longest 

of all the chapters in this thesis, but is necessarily so, because of the vital major 

elements uncovered in this research.  Each of the sections is designed to draw out a 

deep analysis of trials, using transcript data, and will demonstrate the thematic and 

structural patterns in the defence construction of victim/survivors.  These sections are: 

 Section I 

 Motive 

 Motive a) Mental/Emotional Instability; 

 Motive b) Direct and Mediated Revenge; and, 

 Motive c) Greed. 

 Section II 

 Means 

 Means a) Literature; 

 Means b) Proximity; and 

 Means c) Creativity and Sexual Knowledge. 

 Section III 

 Pernicious Defence Narratives;  

Deliberate Juxtapositions; and,  

 Absence of a ‘normalised’ Outcry. 

 

In transcript quotes ‘db’ denotes defence barrister and ‘v/s’ denotes victim/survivior. 

Section I 

Motive 
In this research, it was apparent that defence barristers sought to construct a narrative 

that would identify the supposed motive or motives that precipitated the 

victim/survivor’s allegations of sexual abuse against the father or stepfather. Defence 

construction of victim/survivors centred around dominant themes of the daughter as 

‘mad’ or ‘bad’, and in some cases, a mixture of both.  In defence construction of 

victim/survivors, motives are the first identifying feature in defence cross examination 

in those cases analysed for this thesis. 

 

                                                                                                                                             
8 Feiner and Taylor have noted this point in relation to intrafamilial sexual abuse. Feiner, L. “The Whole 
Truth: Restoring Reality to Childen’s Narrative in Long Term Incest Cases.” The Journal of Criminal 
Law and Criminology. v.87, no. 4, 1997, pp.1385-1428; Taylor,  1996, op.cit.   
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Motive a) Mental/Emotional Instability 
Motive was often phrased in terms of greed and vengeance, or collusion with 

supportive mothers who wished to achieve the same ends.  Implications that the 

victim/survivor has an unstable mind are also frequent stock stories that appeared 

repeatedly in overlapping forms as a type of irrational motive. 

 

In case A, the defence barrister was explicit in constructing mother/daughter collusion 

as a motive for sexual abuse allegations.   The 16 year old victim/survivor in this case 

faced a lengthy and hostile cross examination, which was also repeated against her 

mother.  The defence used the victim/survivor’s medical history in a way that 

suggested  she was a person who feigned medical illness. The first questions put to the 

victim/survivor in cross examination related to her prescribed medication for 

diagnosed epilepsy and migraine: 

db: You, for some long period of time, have suffered, have you not, from 
migraine headaches? 
v/s: Yes, I have. 
db: And such that would cause you to be hospitalised from time to time? 
v/s: Yes. 
db: And for a period of time you have also suffered from what has been 
described as epileptic fits? 
v/s: Yes. 
db: And also as a result of that you have been required to be hospitalised? 
v/s: Yes. 
db: As a consequence of each of those conditions you have been required to 
take prescribed medication? 
v/s: Yes. 
db: Over a long period of time? 
v/s: Yes. 
db: And even whilst you were at school, you would get a migraine headache on 
regular occasions? 
v/s: Yes. 
db: About lunchtime? 
v/s: Sometimes it would happen at lunch or recess or even during the class. 
db: And you would call your mother and be taken home? 
v/s: Yes. 
db: And when you got home, you would have medication naturally? 
v/s: yes. 
db: A couple of Panadeine Forte? 
v/s: Yes. 
db: And they were tablets that were readily available in the house anyway, 
weren’t they? 
v/s: Yes. 
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db: Because your mother had similar problems? 
v/s: Yes, she did. 
db: Now, roughly over what years was it that you had migraine headaches? 
v/s: I had a few headaches in Year 8. 
db: How old were you then? 
v/s: I was, um, I would have been turning 14 9 (emphasis added). 

 

The questions about the victim/survivor’s medication intake continued with the 

victim/survivor stating that she no longer took medication for migraines, although she 

still suffered from the occasional very bad headache.  The defence asked her to give 

the last date that she ever took migraine medication, and the victim/survivor had 

difficulty recalling the date but  indicated a time frame.  The defence barrister then 

moved on to the victim/survivor’s epileptic medication: 

db: Dilantin, did you ever have any of them? 
v/s: Yes I did. 
db: When did you start taking them? 
v/s: When I had the epileptic fit... 
db: When was that? 
v/s: I can’t remember.  It was pretty...(defence interrupts) 
db: Last year or the year before or when?10 

 

The defence barrister went on to recount in lengthy detail the history of medication 

given to the victim/survivor and her visits to her medical practitioner about her 

epilepsy and migraine.  The questions put to the victim/survivor about her medication 

were multiple and yet all very similar.  Mostly the victim/survivor could not recall the 

specific dates that she was given medication or when she last received such medication 

in a prescription, and so the jury heard a long monologue of the victim/survivor 

responding with answers of: ‘I don’t know’ or ‘I don’t remember’.11  

 

The defence barrister had the victim/survivor’s medical records, and used these to 

compare her answers given at the committal hearing regarding specific dates on which 

she received medication for epilepsy and migraines. The barrister then highlighted that 

the date given by the victim/survivor regarding the last time she was given medication, 

was wrong.  He then asked her questions about one of her visits to her medical 

practitioner in which she was given pethidine, and asserted that it was the 

                                                 
9 Case A, trial transcript pp.194-195. 
10 ibid. p.196. 
11 ibid. pp.197-201. 
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victim/survivor who asked to be given such a ‘drug’.  The  victim/survivor denied that 

she asked for such a drug to be given to her.12    

 

An obvious consequence of such prolix questioning was the opportunity for the 

defence barrister to amplify the victim/survivor’s difficulty in recalling minute details 

of dates and times in relation to her medical visits and prescription use.  The strategy 

was to cultivate an image of a young girl prone to over use or even abuse strong 

medication.  After a short time the defence barrister began to refer to the 

victim/survivor’s medication as ‘drugs’, which had the distinct connotation of an illicit 

substance being taken and, in the absence of the jury,  informed the judge that his cross 

examination about the witness’ medical history was to indicate to a jury that the 

victim/survivor was a person who was ‘drug dependant’.13   The defence barrister 

argued that he wanted to use his cross examination of the victim/survivor about her 

‘drug’ use to highlight to a jury that: 

the ingestion of such medication would affect her memory 
recall...it would be open to put to a submission to the jury , 
‘You have heard the volume of drugs they (sic) have taken 
and the period over which it was taken.  Are you able to 
then find a basis for accepting that evidence, bearing in 
mind there are a number of intellectual procedures that 
must be gone through by that witness.’14   

 

The trial judge did not agree with the defence logic, whereupon the defence barrister 

began to reargue his position, saying: ‘Just have a listen to what...I forgot what I was 

asking15 (emphasis added).  It would appear that difficulty with long term memory 

recall for a witness is proof of lying, or of a mental condition, according to this 

barrister.  It is rather ironic then that whilst arguing a point that required no long term 

memory recall, he had difficulty with his own  short-term memory recall! 

 

This point aside, such cross examination facilitated the scope for defence inferences 

around the ‘mad’, ‘unstable’ daughter theme.  Suggestions that the victim/survivor 

suffered similar medical problems to her mother, signaled the development of a 

narrative around mother and daughter as unstable.   

                                                 
12 ibid. pp.204-209. 
13 ibid. pp.206-209. 
14 ibid. p.210. 
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A sophisticated construction relating to a psychiatric illness in case G further illustrates 

the stock story of females claiming sexual abuse as mentally disturbed individuals.  In 

case G the defence barrister sought to introduce a narrative involving concepts of both 

the ‘mad’ and ‘bad’ daughter and accomplished this via the use of the 

victim/survivor’s private counselling files.  These files, pertaining to previous 

incidents of sexual assault that were not related to the trial, were subpoenaed, as were 

the counselling files of the mother.  Through such access the defence developed a 

narrative around a specific mental illness which they argued the mother and daughter 

co-suffered. In fact prior to the commencement of the trial the defence barrister applied 

to have the victim/survivor assessed by a psychiatrist.16  Such a request is reminiscent 

of Wigmore’s treatise that girls alleging sexual abuse, especially by their father, should 

be psychiatrically assessed prior to a trial.17   

 

The central strategy of the defence in case G was that the mother suffered a specific 

psychiatric illness known as Contemporary Munchausen Syndrome by Proxy (CMSP). 

As a consequence of this supposed mental illness, the mother and daughter fabricated 

stories of sexual abuse by family relatives.  A psychologist, as expert witness and 

retained by the defence, gave evidence in a voir dire about CMSP.  With specific 

regard to allegations by a victim/survivor, the psychologist spoke of mother–child 

collusion to seek revenge against men, and also gave evidence of ‘danger signs’, with 

regards to abuse disclosures and suggested that ‘danger sign . . .number eight is when 

the allegations become bizarre or highly improbable, you know, four relatives having 

abused the same child.’18    

 

The barrister sought to use the ‘expert’s’ testimony to gain support for his application 

to cross examine the girl on her sexual history.    As detailed in Chapter Six, the 

defence barrister secured the right to cross examine the girl at length about her 

previous victimisation.   The defence argument, facilitated by expert evidence that 

multiple cases of sex abuse were unbelievable, does not match contemporary scholarly 

                                                                                                                                             
15 ibid. p.212. 
16 Case G, (retrial 1996) p.248 Note: this page records comments by the defence barrister discussing his 
application prior to any trial beginning, that he wanted the victim/survivor psychiatrically assessed and 
that he had made such a submission to the Director of Public Prosecutions who refused such a request. 
17 See Chapter 3, the section headed ‘The Evolution of Judicial Distrust against Women and Children 
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findings.19    However, testimony by the ‘expert’ witness that multiple incidents were 

grounds for suspicion, had two of the judges in case G rally to submissions put by the 

defence.20   As a consequence of the latitude to cross examine the victim/survivor on 

her previous history of sexual victimisation, almost the entire defence cross 

examination focussed intensively, and derogatorily, on this area.   

 

It seems incredible that DNA evidence which the Prosecutor in case G argued 

supported the testimony of the victim/survivor, was excluded, whilst the past sexual 

victimisation of  this young woman, both alleged and proven, which had no connection 

to the current charges against the accused, was made central to the trial. As this chapter 

will demonstrate, the impact of these evidentiary rulings severely weakened the 

prosecution case whilst providing the defence barrister with an almost unmitigated 

freedom to use files of a most personal nature to manufacture a seemingly 

uninterrupted and grossly distorted narrative of the ‘bad’ and ‘mad’ daughter.   

 

The tenor of the majority of cross examination questions put to the victim/survivor in 

case G highlight the use of the ‘mad’ daughter narrative.  In trial cross examination  

the first question put to the victim/survivor in case G was:  

db: You have made an accusation previously, haven’t you, against your 
brother? 
v/s: Yes. It was an allegation (that was) correct. 
db:  Well, you said, didn’t you that your brother committed incest on you? 
v/s: Yes, and he did. 
db:  Did he? On how many occasions? 
v/s: Several. 
db: Are you quite sure about that?   
v/s:Yes. 
db: What occurred on those occasions...did he have fellatio with you? 
v/s: I don’t understand that word. 
db/: Did he have oral sex with you?21 (emphasis added). 

 

                                                                                                                                             
18 Case G, trial transcript p.173. 
19 See for example: Russell, D. ‘The Incidence and Prevalence of Intrafamilial and Extrafamilial Sexual 
Abuse of Female Children’. Child Abuse and Neglect,  v.7, 1983, pp.133-143; Ward, E. Father-
Daughter Rape, London: The Women’s Press. 1984;  Finkelhor, D. A Sourcebook on Child Sexual 
Abuse, California: Sage, 1986; Armstrong, L. Rocking The Cradle of Sexual Politics, Massachusetts: 
Addison-Wesley, 1994.  
20 see ch. 6, fns 123 & 136. 
21 ibid. (1995 trial) trial transcript pp.58-59 Note same type of questions put to victim/survivor in 1996 
trial p.408. 
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In later cross examination the victim/survivor was forced to recount every incident of 

sexual abuse she reported against her brother, after which the barrister accused her of 

lying about such abuse.  The barrister then put questions highlighting that the 

victim/survivor received Crimes Compensation as a result of these ‘allegations’.  From 

the transcript it appeared that the victim/survivor became upset a number of times, in 

particular when she had to correct the defence barrister on his wrong information.  For 

example, the defence barrister claimed the victim/survivor had made 20 allegations on 

a particular form when in fact it was only two.22   When asked to tell the court exactly 

what was done to her by her brother, the victim/survivor stated: 

v/s: From trying to have sex with me to making me give him a head job. 
db: How many occasions did this happen? 
v/s: Several. 
db: Did you make a complaint about each occasion? 
v/s: I don’t remember it was too long ago. 
db: You don’t remember the number of times you gave your brother a head job, 
is that your evidence, that you can’t remember the number of times you gave 
your brother a head job. 
v/s: No. 
db: The complaint against your brother was lies23 (emphasis added). 

 

The defence barrister was able to accuse the victim/survivor of lying about her 

brother’s sexual abuse, despite a recorded conviction against the brother, who pleaded 

guilty to the sexual abuse of his sister. This outrageously misleading accusation to the 

victim/survivor was never rebutted by the Prosecutor and clearly advantaged the 

accused.  From this topic, the defence barrister persisted in a lengthy cross examination 

of the victim/survivor about other incidents of alleged sexual victimisation.  

 

The brother, who was supporting his father, claimed through the defence barrister that 

he had never abused his sister, and in the absence of the jury, the barrister argued that 

the brother’s claims demonstrated ‘evidence of the falsity’ from the victim/survivor.24  

Full access to all of the counselling files relating to the victim/survivor allowed the 

                                                 
22 ibid. 1996 trial, trial transcript  p.407. 
23 ibid. p.408. 
24 ibid. See pp.9 & 240.  The defence barrister did indicate that he wanted to use the brother as a defence 
witness to give evidence that he never sexually abused his sister.  Parts of this transcript were missing, 
including parts of the transcript relating to the evidence of defence witnesses, and efforts to track down 
these parts of the transcript, even to locate them on disc proved futile.  Thus, it is not known whether the 
brother did come to court to give evidence before a jury that he had never sexually abused his sister.   
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defence barrister to be able to indulge  in ‘fishing expeditions’25 to look for  any 

details, no matter how minor, that might assist in his construction of the 

victim/survivor.  The defence found a handwritten note by a social worker,  suggesting 

that the victim/survivor, who was only aged around 11 at the time of the abuse by her 

brother, had told the social worker that she and her brother had been ‘frolicking’ about 

and therefore nothing too serious had occurred. 26 

 

This social worker was called by the defence barrister to give evidence that the 

victim/survivor had recanted her allegations against her brother after he had been 

convicted.27  There is credible research evidence to suggest that children may recant 

allegations of sexual abuse as a defence mechanism against their own traumatic 

feelings, adult disbelief or fear of possible reprisals.  It has been argued that a child’s 

recantation of sexual abuse allegations can often be the result of real sexual abuse, and 

not evidence of falsity.28 

 

The defence barrister engaged in protracted cross examination of the victim/survivor 

about her alleged sexual abuse by her stepfather nine years prior to this trial.  Again the 

victim/survivor was asked to recount explicit details about such abuse, including 

questions about the furniture that was in the stepfather’s bedroom, whether she was 

‘lying on the right side of the bed’, did she ‘get in one side of the bed and move right 

over to the other side of the bed so he (stepfather) could get in’, and ‘did he come to 

bed about five minutes after you?’ and further, what clothes her stepfather was 

wearing. 29  To each of these questions the victim/survivor responded by saying that 

she could not remember.  As noted with case A, the victim/survivor in this case also 

gave a long monologue of ‘I don’t know’ or ‘I can’t remember’ responses.   In further 

                                                 
25 In a number of trials judges and Prosecutors often made comment to defence barristers engaging in 
‘fishing expeditions’, that is, of wanting and gaining access to all manner of information about 
victim/survivors in the hope of finding things that would help to humiliate and discredit them. 
26 ibid. See for example pp.225-235.  The defence called the social worker and she gave evidence that 
the victim/survivor recanted her evidence.  The term ‘frolicking’ seems hardly the word that an 11 year 
old would use and it more likely to be the term put down by the social worker to encapsulate what she 
suggested was the victim/survivor’s minimising or recantation of her abuse by her brother. 
27 ibid. pp.299-304. The social worker’s own notes showed that she did not believe that the 
victim/survivor had been a victim of multiple sexual abuse. 
28 See for example: McConaghy, N. Sexual Behavior: Problems and Management. New York: Plenum 
Press, 1995,  p.262,  Grunseit, F. ‘Child Sexual Assault: Are There Alternatives?” Australian Institute of 
Criminology Conference Proceedings, 1991, pp.143-150.   Summit, R. ‘The Child Sexual Abuse 
Accommodation Syndrome’, Child Abuse and Neglect, v.7, 1983, pp.177-193. 
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cross examination it was put to the victim/survivor that she had ‘retracted’ her 

allegations against her stepfather.  The victim/survivor agreed  saying that she did so 

because ‘my stepfather apologised to me, he said he realised what he did was 

wrong’.30  Despite her explanation the barrister maintained that the victim/survivor had 

‘recanted’ these allegations, hence strengthening their construction of the daughter as a 

person who was not truthful. The barrister  informed the judge that he intended to call 

the stepfather who would give evidence that the allegations of the victim/survivor were 

false.31 

 

The direction of the defence case was clear from the very beginning of the trial when 

the defence barrister sought to introduce expert evidence that the mother and daughter 

were mentally deluded about having been sexually abused.  In legal argument, in the 

absence of a jury, the barrister claimed that the sheer fact that the victim/survivor had 

made allegations of sexual abuse on a number of occasions situated her allegations as 

being ‘outside of normal’.  In fact, as stated in Chapter Five32, the barrister thought it 

proper to share his thoughts that ‘even a prostitute would not have sex with so many 

members of her own family.’33  His basis for arguing that the victim/survivor’s 

previous history of sexual abuse victimisation was evidence in and of itself that her 

current allegation was false was that ‘if there are so many complaints then one can 

draw the inference that they are not all true...because in my submission it would be 

stretching incredulity.’34  This comment echoed the earlier evidence of the expert 

witness retained by the defence, who suggested that multiple complaints of sexual 

abuse by a child should be considered as evidence of a mental illness. 

 

In further cross examination the victim/survivor was asked a series of questions about 

alleged self-destructive behaviours.  The defence barrister asked whether she ever 

‘bruised’ and deliberately ‘cut’ herself.  She was also asked about calling herself 

‘different names’ and of sending greeting cards to herself and signing them in different 

                                                                                                                                             
29 Case G, trial transcript (1995)  pp.417-418  see also 1996 trial transcript pp.95-102 regarding cross 
examination of the victim/survivor about her stepfather and older brother. 
30 ibid. p.419. 
31 Once again, due to parts of the transcript missing, it is not known whether the stepfather did give 
evidence at this trial. 
32 see ch.5 fn 109.  
33 ibid. p.247. 
34 ibid. p.248. 
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names. 35  Later in the trial, the victim/survivor’s mother faced almost identical 

questions in cross examination.36 

 

Aside from portraying the victim/survivor in case G as mentally unstable, the defence 

interfaced this with questions about the girl’s past sexual history in a way that sought 

to portray her as sexually promiscuous which could be related to both the ‘mad’ and 

‘bad’ daughter narrative.  It was put to her that she had begun having sexual 

intercourse with a former boyfriend when she was aged only fourteen and that she 

frequently engaged in sex ‘around three times a week’.37  The defence barrister also 

accused the victim/survivor of having been homeless and as having ‘lived on the 

streets for quite some period of time...lived on your wits wouldn’t that be right?’38 The 

victim/survivor further faced harsh cross examination about her own sexual conduct 

and previous sexual victimisation.  The defence barrister further accused her of being 

‘expelled from (names the community welfare boarding house) because you were 

caught having sex with someone, weren’t you?’39  The victim/survivor denied this.  

Clearly the defence barrister was portraying the victim/survivor as promiscuous and 

followed up these questions with the accusation that it was ‘you who joined your father 

in the double bed.’40  In his own evidence, the accused stated that it was the daughter 

who got into bed with him and that he felt compelled to not just get out of the bed but 

to hop into another bed in the motel room fully clothed.41  He also gave evidence that 

he had been told that his daughter was sexually promiscuous.42  

 

The sequence of questions seemed to be deliberately designed to portray an image of 

the girl around the ‘mad’ and ‘bad’ categories.  Her previous allegations of past sexual 

victimisation were grossly distorted by the defence barrister in order to suggest and 

                                                 
35 Case G, (1995) trial transcript  p. 424 and (1996) trial transcript pp.92-93. 
36 This point will be discussed in the relevant section of Chapter Eight. 
37 ibid. (1996 trial) pp.63-64. Note that the trial transcript from the 1995 trial stopped part-way through 
the cross examination of the victim/survivor.  The judge in this trial became ill and information given to 
the researcher by the DPP is that the defence did not complete their cross examination of the 
victim/survivor because of the judge’s illness.  The fact that the cross examination of the victim/survivor 
from 1995 that is available mirrors that of the cross examination of the victim/survivor at the 1996 trial 
indicates that the defence relied on the same style of cross examination of the victim/survivor as they did 
for the mother, who gave evidence prior to her daughter at the 1995 trial.  At the 1996 trial the mother 
gave evidence after the daughter. 
38 ibid.  p.85. 
39 ibid. p.103. 
40 ibid. p.104. 
41 ibid. p.231. 
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infer an unstable character.   Her private sexual history, and homelessness, were 

removed from any context to facilitate an unjust and offensive image of an unsavoury 

young woman that could be linked to emotional instability.43  This character 

assassination went even further as the defence barrister was allowed to call non-

supporting relatives of the victim/survivor who gave evidence that her ‘general 

character’ was such that she should not be believed on oath.44 

 

In case N the defence barrister portrayed the victim/survivor as mentally unstable 

through the selective highlighting of evidence about her visits to a hypnotherapist. The 

victim/survivor in case N reported that she sought assistance from a hypnotherapist 

because she wanted to try and ‘understand’ why her father had abused her.  Her 

memories of the abuse were conscious memories and her going to a 

hypnotherapist/counsellor had been for her a way of trying to enhance her memory 

about incidents that occurred when she was very young.45  The defence linked these 

visits to the victim/survivor’s police statement in which she stated that a friend had 

arranged for a palm reader to visit her and her husband as a light-hearted gift for their  

first wedding anniversary,  which was a palm reader.   The victim/survivor had said in 

her statement that the palm reading prompted her to think more about her childhood 

trauma.  The defence barrister clumped these two issues together in a way that 

suggested the victim/survivor had ‘invented’ her allegations as a result of visiting a 

hypnotherapist.46 The victim/survivor’s admission in cross examination that she had 

recently re-read her statement led the defence to argue that this was done as a way of 

‘learning words’ that would help ‘tell’ herself she had been abused and therefore 

‘adorn’ her memory with false allegations.47 

 

In the retrial of case J, the defence barrister sought to portray the victim/survivor 

around dual themes of ‘mad’ and ‘bad’. Early on in the trial the defence barrister 

signalled an intention to make a submission to use the victim/survivor’s  counselling 

files against her as these files contained information about suicidal thoughts and 

                                                                                                                                             
42 ibid. p.225. 
43 The victim/survivor gave her occupation as a stripper and was questioned about her sexual activities 
with a former boyfriend and other reported incidents of sexual abuse.  
44 Case G, trial transcript (1996) pp.267-279 
45 Case N, trial transcript p.59. 
46 ibid. pp.22-26. 
47 ibid. pp.26-27. 
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feelings of immense distress expressed by the victim/survivor.  Armed with this 

information the barrister had also suggested that he would ask the judge to impose a 

specific jury warning that the victim/survivor was so ‘mentally unwell’ that her 

evidence needed to be weighted with an appropriate warning.48    The barrister did not 

proceed with these submissions after the Prosecutor argued that if such a line of 

questioning was taken by the defence barrister, he would seek legal redress to 

contextualise the victim/survivor’s claims in her counselling files.49  This is one of 

several examples where Prosecutors demonstrated very good advocacy skills to protect 

victim/survivors.   

 

Notwithstanding this matter, in cross examination of the victim/survivor the defence 

barrister asked questions and put allegations to the victim/survivor about her behaviour 

that were clearly designed to insinuate that she was mentally unstable.  The defence 

barrister also introduced questions about the victim/survivor visiting two counsellors, 

and evidence to contextualise her reasons for these visits was not admitted.50  

 

The development of a ‘mad’ daughter narrative focussed on a prescription for sleeping 

tablets given to the victim/survivor after leaving home, and allegations by her brothers 

that they had seen a bottle of alcohol at her flat after she left home.  The barrister tried 

to portray this as evidence of emotional instability and stated that the victim/survivor 

had been called ‘loopy’, had supposedly told someone that she had the ability to 

‘recognise’ sexual abuse victims simply by looking at people, and further accused her 

of having an affair with several older men upon leaving home.51  It was further alleged 

by the defence barrister that a friend of the victim/survivors who had also been 

sexually abused, had influenced the victim/survivor to take on board her friend’s 

memories of abuse as her own.52 

    

In the first trial of case L the defence narrative concentrated on portraying the 

victim/survivor as a mentally unstable young woman by cross-examining her about her 

treatment in a psychiatric hospital after she left the family home,  her use of illicit 

                                                 
48 Case J (retrial 1995) trial transcript p.3 (7/7/95). 
49 ibid. pp.3-7.  
50 ibid.  See for example pp. 203 & 212 (31/8/95) and pp.397-403 (6/9/95). 
51 ibid. See for example pp.203-210 (31/8/95) and pp.397-400 (6/9/95). 
52 ibid. See examples: trial transcript pp.49-50 (11/7/95) and pp.37-38 (28/8/95). 



243                                                                                              

 

drugs and an alleged desire to seek revenge on her father, due partly to her unstable 

mind.53  At the retrial of case L the defence barrister discussed a possible view of the 

victim/survivor as mentally unstable, and was considering the use of medical files 

connected to her admissions to a psychiatric hospital, which the victim/survivor 

claimed, occurred as a direct result of the sexual abuse.  The barrister wanted to 

suggest that the psychiatric admissions were due to mental illness and drug abuse by 

the victim/survivor.   Further, he claimed that her history of alleged mental illness and 

drug use could be used to argue that the victim/survivor was an ‘unreliable historian’ 

with regard to the contents of her evidence.54  In a similar vein to case J (retrial), the 

barrister did not proceed with this line of questioning after the Prosecutor made it clear 

that he would seek to counter such a claim by presenting medical evidence to 

demonstrate that the victim/survivor’s hospitalisation was connected with her claims of 

sexual abuse by her stepfather.55    

 

In this case, the defence barrister did not want his narrative interrupted with other 

communication of facts that he wanted excluded from the jury’s consideration.  

However, the loss of this area of evidence did not hamper seriously the defence 

narrative as the successful exclusion of the defendant’s admissions to a counsellor 

weakened the prosecution case.  Thus, the defence barrister was free to portray the 

victim/survivor as a fabricator of sex allegations with the knowledge that powerful 

evidence of rebuttal could not be led from the prosecution. 

 

The defence barrister in case M  had sought to introduce psychiatric files relating to the 

victim/survivor.  He eschewed this course of action after the Prosecutor made a strong 

case that should such evidence be admitted he would call the treating psychiatrist to 

give evidence of his treatment of the victim/survivor in relation to her father’s long 

term sexual abuse of herself.56   Despite this challenge, the defence barrister was able 

to introduce evidence about the psychiatric background of the victim/survivor without 

providing a basis that would allow the Prosecutor to seek rebuttal evidence.  The 

                                                 
53 Case L (1993 trial) trial transcript pp.180-186. 
54 ibid. (retrial 1996) trial transcript pp.317-322. 
55 ibid. pp.324-325.   
56 Case M, trial transcript pp.305-310.  Note that the prosecution based their argument on the precedent 
set by the Appellate Court regarding the first trial of case J (1993) concerning the use of expert evidence 
to rehabilitate the credibility of victim/survivors in sexual abuse cases with regard to delayed disclosure 
and long term sexual abuse.  



244                                                                                              

 

barrister questioned the victim/survivor about an incident in which she allegedly 

admitted to setting fire to the bungalow where she was staying with her three children, 

although she later claimed that her father had come around and set fire to it.57  This 

was followed up with questions to the victim/survivor that she was admitted to a 

psychiatric hospital following this event.58  The evidence that she had admitted to 

causing the fire and then later told police that it was done by her father, was obviously 

used by the defence to suggest that the daughter was capable of making up stories to 

blame her father. 

 

Defence barristers were most often able to introduce a cross examination theme that 

centred around notions of emotional and mental instability through a selective, 

fragmented  and distorted use of the victim/survivor’s counselling or medical records.  

Alongside this was the ability to decontextualise and isolate the alleged behaviour of 

some victim/survivors in order to link it to a dominant narrative of the ‘mad’ daughter.   

While some Prosecutors were active in seeking to challenge the introduction of these 

narratives, defence barristers were most often able to introduce narratives of instability 

without censure or rebuttal evidence being led by the Prosecutor.  This was due in part 

to the attitude of a presiding judge as well as the inaction of some Prosecutors to 

oppose such narratives with any vigour.  

 

Motive b) Direct and Mediated Revenge 
The theme of revenge, whether direct, that is instigated by the child, or mediated by 

the mother, situated the victim/survivor within a ‘bad’ daughter construction.  In case 

A, following questions about her medication use, the defence barrister moved on to the 

subject of the  victim/survivor’s mother and her similar medication for migraine, as 

well as the mother’s fantasy sex phone-caller work.  The latter was designed to be used 

by the barrister for constructing ‘means’, and will be discussed later in the next 

section.  Drawing mother/daughter collusion out into the open, the barrister completed 

his cross examination of the victim/survivor around this point: 

db: You took on, did you not, after your father left, family responsibilities? 
v/s: Yes, I had to. 
db: Because your mum was not coping. 
v/s: No, she wasn’t. 

                                                 
57 ibid. pp.383-386. 
58 ibid. p.390. 
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db: Hasn’t coped for years. 
v/s: It has been hard. 
db: You have assumed responsibilities in the family? 
v/s: Um, yes. 
db: And you have helped your mother? 
v/s: Yes I have. 
db:  You have helped your mother and would continue to help your mother? 
v/s: Help my mum with what? 
db: Anything.  You have helped her at the house? 
v/s: Yes 
db: Tell lies for her? 
v/s: No 
db: You see, I suggest, witness, that the allegations that have been made by you 
about your father are untrue and unfounded; what do you say about that? 
v/s: And I suggest that I am telling the truth. 
db: I suggest, as a result of a number of sources, including your mother and 
with the assistance of your mother you have finally arrived at a version about 
your evidence. 
v/s: No59 (emphasis added). 

 
Another topic put to the victim/survivor was the separation of her parents.  The 

barrister claimed that her father was a person who had provided family discipline and 

paternal guidance.  All that, the barrister suggested, changed after the parents’ 

separated and the children were allowed to ‘do as you choose’.  The victim/survivor 

disagreed saying that her mother still imposed ‘strict’ rules on the children.  

Continuing this line of questioning, the barrister went on to suggest that despite the 

parents separation, the father had attempted to maintain some parental discipline over 

the victim/survivor which she resented.60  These questions were more than likely used 

to enhance the profile of the father whilst suggesting another layer to the theme of 

motive, in this instance, revenge, to be attributed later to  the daughter.  

In cases C, D and L the concept of the victim/survivors colluding with their mother 

was achieved by a form of proxy whereby the barrister put questions to the 

victim/survivor about the mother.   In case C the argument of the defence barrister was 

that the victim/survivor had a ‘motive’ to make up such allegations to possibly 

‘support’ her mother against the father, or indeed to seek ‘revenge’ against the father.61  

In case L although the mother gave evidence, for reasons that will be discussed in the 

next chapter, the defence kept her evidence very low key, opting for the advantages of 

                                                 
59 ibid. pp.273-274. 
60 ibid. p.259. 
61 Case C, trial transcript pp.165. 
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introducing inferences about collusion through their cross examination of the daughter, 

and building upon that.    

 

Case  D merits a more detailed examination.  The mother did not give any evidence at 

the trial and so the young child endured questions about his feelings about his 

stepfather leaving the family and his mother’s alleged reaction to the marriage break-

up.  Prior to the child in case D disclosing sexual abuse by his stepfather, the accused 

was on bail pending a trial in which he was charged with abduction, rape and 

associated charges all involving a young woman as the victim.  The accused had a 

number of previous convictions against him, and the family had often been targeted by 

police raids and had moved house a number of times.  The victim/survivor also 

appeared to have emotional problems relating to his stepfather, as the mother had been 

contacted by a social worker from her son’s school, saying they were concerned about 

pictures drawn by the child depicting his father using a knife or a stick which was 

being used to beat him and his two siblings.62     

 

At the time of the accused’s arrest relating to the rape and abduction charges, the 

child’s mother was supporting her husband  and assisted him to flee the country. In his 

absence the mother endured enormous financial hardship as she could not receive any 

social security because she could not provide proof that her husband had left the 

country, as he had done so surreptitiously. Some time after leaving the country her 

husband contacted her and requested that she and the children leave Australia and go 

to meet him in the country where he was in hiding. The mother borrowed money from 

her family and made secret arrangements to meet with her husband.  The mother 

claimed that her husband did not arrive at the planned destination, and not knowing 

anyone else in that country and with little money, she was forced to contact her parents 

who arranged for her and the children to come back home to Australia. 63    

 

After arriving back in Australia the mother faced continued financial hardship which 

resulted in her being unable to provide properly for her children.  During this time she 

decided that she no longer wished to be associated with her husband, and she claimed 

                                                 
62 Case D, committal transcript p.89. 
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her son, who was then aged approximately 9 years old, disclosed to her that the 

stepfather had sexually abused him.  The mother contacted the police and her son made 

a statement.  A short time after this her husband contacted her and asked for assistance 

to leave the country where he was in hiding.  The mother refused to help and told  him  

that she did not wish to see him again and was going to start a new life away from him.  

The mother stated that her husband made contact with her by phone after her son had 

disclosed the sexual abuse.64  

 

Some time after this the accused was arrested by police whilst re-entering Australia.  

At a subsequent trial he was convicted of the abduction and rape of a young woman, 

and was serving a prison sentence at the time of the trial involving his stepson. 

 

At the committal hearing the mother faced hostile cross examination suggesting that 

she was seeking revenge against her husband for leaving her.  The mother denied these 

allegations but was not called to give evidence at the trial.  No explanation for this was 

found in the trial data.  At the trial the victim/survivor, who was now aged 11, was 

cross examined about the relationship between his mother and stepfather.  The defence 

barrister put carefully framed questions to the child about his stepfather’s absence from 

the family home in a way that inferred the accused had left the country in order to get 

away from a failed marriage.  Even though the barrister did not explicitly link the 

child’s allegations to collusion with the mother, he located questions about the child’s 

feelings for the accused alongside questions about his mother’s supposed reaction to 

the absence of the accused at the trial: 

  db: You knew (names accused) was in (names country) didn’t you? 
v/s: Yes 
db: You knew that your mother was very angry as a result of that.... 
v/s: Yes 
db: That as a result of (a) phone call, you learnt that (named accused) and your 
mother were splitting up? 
v/s: Yes 
db: That you would no longer have a father? 
v/s: Yes 
db: Your mother said if that’s what you’re going to do, you’ll pay for it.  You 
had learnt that she had said that to (names accused) hadn’t you? 

                                                                                                                                             
63 Case D. This information has been taken from the statement of the mother of the victim/survivor as 
well as from the Police Report from the Community Policing Squad.  Both were attached to the trial 
data.   
64 ibid. 
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v/s: Yes 
db: It was a very tense phone call, wasn’t it? 
v/s: Yes. 
db: Your mother was very angry as a result of it, wasn’t she? 
v/s: Yes. 
db: She was very angry that (names accused) was saying their relationship was 
over? 
v/s: Yes. 
db: What you were upset about was that you would no longer have a father? 
v/s: Yes 
db: You wanted to be like him indeed, hadn’t you? 
v/s: Yes 
db: The fact that your parents were splitting up was a matter that greatly upset 
you, wasn’t it? 
v/s: Yes. 
db: You thought (names accused) was being unfair, didn’t you? 
v/s: Yes. 
db: Your mother in fact said to you that you wouldn’t have a father any longer? 
v/s: Yes. 
db: That she would have to bring you up? 
v/s: Yes, but one thing she did tell me was that I’d have something that was 
near a father and would be my..(cut off by defence) 
db: Grandfather? 
v/s: Yes. 
db: You’ve become close to your grandfather now, haven’t  you? 
v/s: Yes. 
db: Your grandparents never really liked (names accused) did they? 
v/s: No 
db: You came to hate (names accused) didn’t you? 
v/s: No 
db: Over the last couple of years, haven’t you? 
v/s: Not really, I just don’t see why he done (sic) what he did to me and that’s 
something I’m going to have to live with. 
db: You thought that (names accused) had been unfair to your mother; isn’t that 
right? 
v/s: Yes. 
db: (names accused) had affairs with other women didn’t he? 
v/s: I don’t know. 
db: You came to hate (names accused) didn’t you? 
v/s: Sort of. 
db: And I suggest to you that it’s a result of your hatred of (accused) over the 
matters that I put to you, his not turning up and meeting the family (country 
named)... and the related phone call...that have motivated you to tell these 
untruths against (names accused). 
v/s: No, they’re true. 
db: Because they never happened these two incidents, did they? 
v/s: Oh yes, they did too65 (emphasis added). 

 

                                                 
65 Case D, trial transcript pp.56-58. 
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Given the young age of the victim/survivor in this case, it is not surprising that he so 

readily and honestly admitted to feeling upset that his stepfather had suddenly left the 

family home, despite him giving evidence that his stepfather had sexually abused him.  

The barrister sought to highlight contradictions in the child’s evidence, that is, that he  

admired his stepfather and wanted to be like him, as well as imputing a motive of 

revenge to the child  due to the parents’ marriage breakdown.   However, Summit’s 

notion of entrapment and accommodation contextualises the apparent contradictions in 

the child’s evidence.66   It is disturbing that the defence barrister was able to ask a 

child about whether or not he knew of affairs that his father supposedly had.  

Suggesting to the child that his grandparents did not like the accused, and putting 

blatant hearsay to the child that he had ‘learnt’ what was said on the phone, was 

designed to facilitate the narrative of the vengeful child.  

 

The age of the child made him extremely malleable and vulnerable to suggestions and 

inferences that he did not like the accused.  With each question the defence barrister  

highlighted to the jury that the child was upset about the accused leaving the family; 

that the child was aware that his mother was upset about this; that the child was close 

to his maternal grandparents who supposedly did not like the accused either.  Defence 

questions were framed in a way that required only a ‘yes’ or ‘no’ answer but when 

pushed to something extreme the child’s open and descriptive reply has great 

credibility if contexualised by Summit’s work.  He does not hate his stepfather, ‘I just 

don’t see why he done what he did to me.’ At no time during the cross examination of 

the child at the trial did the Prosecutor object to the questions detailed above, even 

when the child indicated that he did not understand a question.67    

                                                 
66 Summit has identified the difficulty faced by sexually abused children in consciously identifying the 
abusive behaviour of their parent/step-parent with the dominant socio-cultural and socio-religious view 
of parents as care givers, idolised by their children.  A child sexually abused may articulate things about 
the abusive parent that are positive and good as a coping mechanism that allows them to deal with the 
fact that their tormentor is the same person who is supposed to care for them.  See Summit, op.cit. 
67 It is worth noting also that at times the child said that he did not understand a question or a word put 
to him by the defence barrister and the barrister made no attempt to explain the question or terminology 
to the child.  The trial judge or Prosecutor did not intervene to assist the child either.  The committal 
hearing was heard before a female Magistrate and on a number of occasions she interrupted the defence 
barrister’s cross examination to ask the child if he clearly understood the sentence or terminology used.  
It is interesting to juxtapose these two approaches to the defence cross examination of a child.  For 
example, during the trial the defence asked the child a crucial question as to the type of vehicle the 
father drove with regard to a specific time frame.  The defence asked the child if the car was a ‘sedan’. 
The child asked what a ‘sedan’ was.  However the defence continued to push ahead with his cross 
examination without answering the child and the judge or Prosecutor made no move to have the 
meaning of the word clarified for the child. See Case D, trial transcript p.45.   
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The defence barrister in this case reinforced questions about the mother being ‘very 

angry’ and located this anger with the fact that it was because her marriage had broken 

up. The mother’s evidence at the committal was that it was she who finished the 

relationship with her husband.  Her expressed anger to her husband on the phone was 

related to his request for more assistance relating to his avoiding prosecution on other 

charges and the whole situation in general that the mother found herself in.68 Clearly, 

defence questions to the child that his mother allegedly told the accused that he would 

‘pay’ for his leaving the relationship and the mother’s ‘anger’ about this phone call, 

were designed to facilitate a motive of mother/child collusion for revenge.  A major 

factor in the defence’s construction of a narrative of collusion and revenge centred 

around the timing of this phone call.  According to the Community Policing Squad 

report, some time after the child and his mother made their police statements regarding 

the abuse the mother contacted the police to inform them that her husband had made a 

reverse charge phone call to her from Hong Kong seeking assistance to get back into 

the country.  The mother refused to assist him and told him their relationship was over 

and then informed the police.  Some time after this her former husband was arrested 

whilst re-entering Australia.    

 

Defence counsel  had access to all of these reports and so must have known the date 

that the victim/survivor made his statement to the police.  The barrister claimed that 

the accused rang the mother prior to the date that the child made his police statement, 

thereby claiming that the accused’s phone call to tell his wife that their relationship 

was over was the precursor that motivated the child to make allegations of sexual 

abuse.69 

 

In case G, the theme of the ‘bad’ vengeful daughter was overlapped with the theme of 

the ‘mad’ daughter (as discussed in the previous section).  Aside from being portrayed 

                                                 
68 There is no reason given in the trial transcript for the absence of the mother at the trial.  One possible 
explanation could be that the mother was cross examined by the defence at the committal about illegal 
activities she had engaged in whilst experiencing extreme financial hardship.  It may be possible that the 
mother avoided giving evidence at the trial for fear that such evidence would be used against her, or 
indeed the Prosecution may have avoided using her evidence for the same reason.    
69 Case D, see trial transcript pp. 91 & 96-98 for evidence given by the accused.  He gave evidence that 
he phoned his wife prior to the date of his stepson’s disclosure and statement and that his wife had 
threatened  him on the phone that she would get him back, when he allegedly told her the marriage was 
over. 
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as mentally unstable and promiscuous, the victim/survivor was also accused of 

engaging in a ‘set up’ of her biological father in order to seek revenge against him for 

divorcing her mother.70 

 

In the retrial of case L the defence put a short series of questions to the victim/survivor 

about her relationship with her mother and the mother’s eventual divorce from the 

accused.  The questions were the type that only required a ‘yes’ or ‘no’ response and 

culminated in this question:  

db: It would not be too harsh to say that your mother dislikes (names accused) 
intensely, correct? 
v/s: Yes.71 

 

Although defence questions to the victim/survivor on this topic appeared  simple, the 

foundation for collusion as a defence narrative was clearly on the agenda.  In the 

absence of the jury and victim/survivor, the Prosecutor sought permission in re-

examination to have the victim/survivor clarify just why her mother disliked her 

former husband.  The defence barrister objected to such counter evidence and had his 

objection upheld by the judge who said that only the mother could answer such a 

question.72   The cross examination of the mother will be discussed in the next chapter.  

Suffice to say that the defence barrister was careful in framing  questions to the 

victim/survivor about her mother.   However, a comment by the judge in case L, in the 

absence of the jury, clearly identified his awareness that the question put to the 

victim/survivor about her mother was part of the  narrative of collusion being 

developed: 

Judge: Are you going to suggest that the mother and daughter have got their 
heads together to fix him up or is that veiled inference from that piece of 
evidence? 
db: Your Honour, I will certainly be suggesting the mother is now having an 
influence on her. 
Judge: On the daughter and she is going to really deliver the coup de grace. 
db: Yes 
Judge: As it stands at the moment, it would be an inference which the jury 
would be entitled to consider.73 (emphasis added) 

 

                                                 
70 Case G, (1995) trial transcript pp.402-404. 
71 Case L, (retrial 1996) trial transcript p.563. 
72 ibid. p.573. 
73 ibid. p.574. 
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Fortunately  a copy of the judge’s Charge to the jury was available in case L and the 

defence narrative of the colluding mother and daughter became part of the judge’s 

summation in his address to the jury, reminding them that the defence case was that the 

victim/survivor was: 

...what you might call a tainted witness, as Mr (defence 
barrister) said, having been poisoned in her attitude 
towards the accused by a malevolent mother (and) 
estranged wife.(These) are matters raised by the defence 
and it is a matter for you to consider whether you think 
they have any force...certainly motive is a factor which 
you may consider74 (emphasis added). 

 

The judge’s comment to the jury demonstrates that themes like collusion need not be 

explicitly stated. Inference and innuendo are strategies well used by barristers to 

promote a particular narrative construction.  As the above example has shown, the 

exposition of inferences that are later postulated as evidence and fact for a jury to 

consider identify the predilection among defence barristers to cross examine witnesses 

in a way that creates inferences and innuendo.75  ‘Intensely disliked’ becomes 

‘malevolent’ in the absence of supporting evidence.  Clearly  inference and innuendo 

have a place in legal process that is preferred to other  independent, corroborative 

evidence, such as that by the counsellor which was allowed at the first trial, albeit in 

modified version and completely excluded from the retrial.76    

 

The first trial of L had a different defence barrister and Prosecutor, but the defence 

barrister in this case also developed a narrative around mother/daughter collusion; a 

narrative that the victim/survivor was obviously alert to, and had the courage to 

articulate in a rebuttal to defence questions: 

db: Now did you give a copy of the statement to your mother as a means by 
which she could use it to get back at your stepfather? 
v/s: No, I didn’t...There’s been no need to collude.77 

                                                 
74 ibid. pp.839-840. 
75 Young, A. “Insinuations and Implication: Some Defence Cross Examination Strategies.” Who’s On 
Trial. Melbourne: CASA House, 1998, pp.90-96.  Young identifies the cross examination style and 
strategies used by defence barristers to force victim/survivors in rape and sexual abuse trials to only 
answer ‘yes’ or ‘no’ to questions in order to facilitate monologue evidence from victim/survivors 
compared to the narrative put to them by the defence.  Also, most importantly, such a strategy allows the 
defence to suggest innuendo and inference that they can capitalise on later in their stock story narrative 
construction.  
76 See Chapter Six, Section B. 
77 ibid. (first trial 1993) p.144. 
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In case H the victim/survivor was now married and had several children to her 

husband.  Defence cross examination portrayed her as a person who did not get along 

with her parents or her siblings and their wives.  The defence barrister also suggested 

that her husband did not get along with her family.  The defence construction of the 

victim/survivor around parental revenge included a complex and disturbing narrative 

in which the victim/survivor was counter-accused of having committed sexual offences 

against her younger brother, and having used her knowledge of those offences to create 

false allegations against her own father.  This tactic will be discussed in more detail 

later in this chapter under the sections dealing with  ‘means’ and ‘deliberate 

juxtapositions’.  

 

In case O the victim/survivor lived with her biological father and his second wife.  

Defence inferences of a motive of revenge attributed to the victim/survivor were linked 

to the girl’s stepmother and not the accused.   The victim/survivor was cross examined 

about her known dislike of her stepmother and how they often argued, and that one 

such argument culminated in a physical altercation between the victim/survivor and 

her stepmother.  The timing of the victim/survivor’s disclosure of abuse was linked to 

her dislike of her stepmother.  The barrister highlighted that the victim/survivor 

disclosed her allegations of abuse only after an altercation with her stepmother at the 

family home, which resulted in the victim/survivor going to live at the home of her 

boyfriend.  Although it was not explicitly stated, the thrust of the defence cross 

examination clearly alluded to the girl seeking revenge against her father through her 

dislike of the stepmother.78   

 

Revenge against the father as a motive for victim/survivors to make false allegations of 

sexual abuse was linked to varying degrees of collusion with their mother in cases A, 

B, C, D, E, F, G, K, and L.  In cases A, B, C, D, E, F and L the motive was linked to 

matrimonial disharmony between the parents or resulting from a divorce, but in either 

case  defence narrative construction explicitly stated or inferred  that the mother sought 

to gain revenge against her husband through her children.   

 



254                                                                                              

 

The ‘bad’ daughter defence narrative was used in case H, with daughter/parent discord 

being pushed as a motive.  This theme of daughter/parental discord and hence, motive, 

was also present in cases J and N, and it is interesting to note that in all of these three 

cases, (H, J and N), the mothers of the victim/survivors were supporting the accused.  

In case F, the victim/survivor was questioned about her eldest sister’s dislike of their 

father.  The eldest sister gave evidence at that trial in support of her sister, and the 

defence tactic seemed to be to discredit the evidence that would be given by the eldest 

sister as well as to suggest another layer of collusion.79  

 

Case M differed in that the victim/survivor spent her early life among various foster 

homes before going to live with her biological father at 14-15 years of age.   However, 

the theme of the ‘bad’ vengeful daughter was central to the defence narrative in this 

trial. The victim/survivor was accused of having heated arguments with her father 

which the defence barrister alleged related to her father’s concern for her behaviour 

and her friendship with her female cousin.  She was also accused of damaging the 

father’s car immediately prior to her leaving the home. 80  The motive of revenge 

against the father was therefore a central narrative construction in this trial.  

 

In case M  defence questions alluded to sexual promiscuity of the victim/survivor, but 

unlike case G they were not linked to the production of fantasy allegations against the 

father.  The victim/survivor’s evidence in case M, that her father impregnated her 

twice, resulting in two children, was a precursor for the development of a narrative 

around promiscuity.  Portraying the victim/survivor as a promiscuous person was not 

difficult given that the DNA evidence supporting the victim/survivor’s claims that two 

of her children were produced as a result of long term sexual abuse by her biological 

father were excluded. In cross examination the barrister alleged that the 

victim/survivor’s father had objected to her friendship with a young woman that he 

considered to be sexually promiscuous.81 The evidence of the victim/survivor in 

                                                                                                                                             
78 Case O, see trial transcript pp.54-56 & 82-83 for examples about basic questions put to the 
victim/survivor about her stepmother that only required a yes or no answer. 
79 Case F trial transcript  p.71. 
80 ibid.  pp.369-370. 
81 ibid. pp.372-373. 
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relation to this was that her father objected to her friendship because he sought to 

socially isolate her to inhibit the development of friendships with anyone.82  

 

As noted in Chapter Six83, DNA results could not exclude the accused from paternity 

of two of the children that his daughter gave birth to, but the same tests did exclude the 

accused from paternity of the third and youngest child.  As a result of this DNA 

information the victim/survivor had made a second statement that her father was not 

responsible for her third child but was responsible for the births of her first two 

children.  In light of this knowledge, the Prosecutor had the victim/survivor clarify in 

her evidence-in-chief that although her statement alleged that her father had 

impregnated her three times, her third child was fathered by someone other than the 

accused.  The victim/survivor and Prosecutor maintained that the accused had fathered 

the other two children. 84 

  

As also noted in Chapter Six, the defence barrister was successful in having the DNA 

evidence excluded from the trial, but in cross examination of the victim/survivor was 

able to use the DNA evidence excluding the father from paternity of one child, to his 

client’s advantage. 

 

In cross examination the defence barrister put to the victim/survivor that she made a 

‘sworn’ statement to police that her father had caused her three pregnancies before 

making another statement admitting that he did not cause her third pregnancy.  Of 

course no reason was given to the jury as to why this new statement came about.85  In 

her first statement the victim/survivor had stated that she had never had sexual 

intercourse with another man except for the sexual abuse from her father.  The defence 

capitalised on the first statement to attack her credibility: 

db: You said to police when you made that statement (first one) that you had 
never had sex with anyone else, isn’t that right, apart from your father? 
v/s: Yes. 

                                                 
82 Note in cases H, J and L the victim/survivors said in their statements that they were purposely socially 
isolated from forming any meaningful friendships, by their fathers.  At the first trial of case J the 
victim/survivor gave evidence of this in the trial.  This phenomenon is also one experienced by women 
in situations of domestic violence.  A number of researchers have discussed the social isolation of 
victims by perpetrators in intrafamilial sexual abuse.  See for example Summit, op.cit. & Herman, J.  
Father-Daughter Incest. Massachusetts: Harvard University Press, 1981.  
83 see ch. 6 fn10. 
84 ibid. p.316. 
85 See Chapter Six. 
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db: And that was a lie, wasn’t it? 
v/s: Yes, it was. 
db: And you knew that that statement would be used as a basis for criminal 
charges against your father, didn’t you? 
v/s: I don’t understand. 
db: You knew your father would get into trouble didn’t you? 
v/s: Yes. 
db: And that statement contains a lie, and a lie to the effect that you had never 
had sex with anyone apart from your father? 
v/s: It wasn’t meant to be a lie.  I was scared of my father finding out. 
db: You knew he was going to find out about the allegations when you made 
them, didn’t you? 
v/s: Yes. 
db: And you were prepared to lie to police when you made those allegations, 
weren’t you? 
v/s: It wasn’t a lie.  I wasn’t sure at that time (of making first statement). 
db: Now, could I suggest to you that the evidence you have given about this 
incident is also a lie, that nothing of the kind ever took place.  Your father 
never had intercourse with you...86 

 
The defence barrister was able to selectively highlight one area of the DNA evidence 

to advantage a narrative that was misleading and totally false.  The victim/survivor 

very likely endured feelings of distress and embarrassment through these questions and 

the Prosecutor was not able to counter the defence narrative as the crucial DNA 

evidence that would have supported the victim/survivor was excluded.    

 

The judge in this case did allow evidence of an uncharged act, relating to the first 

incident of rape that the accused was not charged with but which was supported with 

evidence from other relatives.87  Aside from the evidence of several relatives 

supporting the victim/survivor’s testimony concerning the first time her father raped 

her, another relative gave evidence that the accused had told him that he had fathered 

at least one child to his daughter. 88 

  

The victim/survivor in case K was constructed around a narrative of revenge and 

greed.  The defence barrister suggested that the young male began to rebel against his 

father’s discipline, and through cross examination was able to provide a positive 

construction of the accused, via the evidence of the victim/survivor.  By asking the 

                                                 
86 ibid. pp.337-338. 
87 This is referred to as evidence of an ‘uncharged act.’  See Glossary Terms. See also case M trial 
transcript pp.400-402 & pp.425-426.  The accused was not charged with the incident in question 
because it occurred interstate and was thus outside the jurisdiction of the state of Victoria.  
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victim/survivor pedantic questions about the domestic arrangements in the home, the 

defence portrayed an image of an affectionate and caring father.  Juxtaposed to this 

were questions clearly designed to cast criticism on the mother as opposed to the 

father:  

db: It was a fact, wasn’t it, that you just weren’t fitting in, in the new 
relationship with your mother and her new man...your mother just dropped you 
on the beginning of the (school) holidays. 
v/s: That’s not how I remember it. 
db: Then you came to live with (accused) and he still remained a single parent, 
looking after both (victim/survivor’s sibling) and yourself? 
v/s: That’s right. 
db: As far as the running of the house itself was concerned, your father did all 
the washing? 
v/s: Yes. 
db: He cleaned the house? 
v/s: Yes. 
db: By and large cooked the meals? 
v/s: Yes. 
db: The dishes from breakfast would be left on the sink or in the kitchen? 
v/s: Yes. 
db: They would be there with the dishes from the night before? 
v/s: Yes. 
db: When your father got home from work, that was one of the first things he 
did,  wasn’t it, to clean up the dishes from the night before? 
v/s: Sometimes. 
db: He would do that before he prepared the evening meal? 
v/s: Sometimes. 
db: What did you have for tea on 15 November 1993? 
v/s: I can’t remember. 
db: Are you able to say the time (accused) got home on 15 November 1993? 
v/s: No.89 

 

In several other trials fathers were constructed in a positive light via questions to 

victim/survivors, and this was more notable in trials where the accused gave no 

evidence.90   The barrister put to the victim/survivor that his father had been helpful 

and considerate in assisting him with scholastic difficulties and problems he 

experienced with school peers.  These were immediately followed by questions about 

the behaviour of the victim/survivor: 

db: What I put to you is that you really were misbehaving, prior to going to live 
with your father? 
v/s: Not to my memory. 

                                                                                                                                             
88 ibid.  pp.425-426. 
89 ibid. pp.174-176. 
90 Cases include A, L (first trial), N and O. 
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db: Your father, when you went to live with him, was one who imposed some 
discipline in your life, wasn’t he.  There were certain things you had to do? 
v/s: Yes.91 

 

The victim/survivor was accused of having a bedroom that was like a ‘pigsty’, and that 

the victim/survivor had few if any household chores.92  This was coupled with 

questions about the victim/survivor’s behaviour at home which caused his father to 

reprimand him.  The victim/survivor agreed that his father had spoken to him about his 

behaviour but did not believe that his behaviour was unreasonable.93  The defence 

barrister further suggested that the victim/survivor wanted to live with his mother 

because she did not impose any discipline, but that the victim/survivor needed a ‘very 

good reason’ to go back and live with her. 94   In this case the inference of fabricated 

allegations is linked to revenge against the father. The victim/survivor in case A was 

also questioned explicitly about parental discipline with the same thematic structure 

that the father imposed fair discipline on the child which they resented, whereas the 

mother provided no discipline which the child preferred.  

 

In a final bid to strengthen the theme of motive the barrister revisited questions about 

the lack of household chores done by the victim/survivor and his alleged behavioural 

difficulties at home along with the support he then obtained from his mother.  In the 

midst of canvassing these topics, suggestions were made that the victim/survivor’s 

clean up of his room was a premeditated activity: 

db: Do you remember having a big clean out about a fortnight before 15 
November and throwing away a lot of unwanted possessions? 
v/s: I can’t remember. 
db: I put to you that about a fortnight before you left home, you went through 
and you sorted out a lot of clothes, and anything that didn’t fit you discarded? 
v/s: Probably, I’m not sure. 
db: After you left on the 15 November, you came back with your mother, 
didn’t you, to the house and collected your belongings? 
v/s:Yes. 
db: It was just pretty convenient that you’d be able to sort out all those 
unwanted things about a fortnight before you left, wasn’t it? 
v/s: I just grabbed everything and put it in the car.95 (emphasis added) 

 

                                                 
91 ibid. p.180. 
92 ibid. p.239. 
93 ibid. pp.240-241. 
94 ibid. p.242. 
95 ibid. p.239. 
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Family disharmony, perceived or real and whether between parents, or between the 

child and parent, is moulded into a narrative that suggests revenge and collusion as the 

instigating factor for the child’s allegations of sexual abuse.  In some of these cases, 

the willingness of the child to agree that family disharmony existed, like the boy in 

Case D, is elaborated upon to link disclosure with revenge.  

 

Motive c) Greed 
In cases A, B, K, and L defence barristers juxtaposed themes of mother/child collusion 

with the victim/survivor’s application for Crimes Compensation as another motivating 

factor for their allegations against the accused.  In cases H, J, M and N, 

victim/survivors were cross examined about their applications for crimes 

compensation.  The mothers of victim/survivors in cases H, J, and N were supporting 

their husbands and the theme of monetary gain was attributed as a motive factor to the 

daughter alone.  Case M did not involve the mother at all.96  

 

In cases A and L, unemployment was linked with the application for crimes 

compensation.  In case A the defence barrister had obtained information about the 

condition of the house where the victim/survivor and her mother and siblings currently 

lived to further enhance monetary greed as another motive for her allegations: 

db: Compensation has nonetheless been a topic discussed in the house...to such 
an extent that you went with your mother to a solicitor and were told that a 
compensation claim couldn’t be made unless you went to the police...you went 
to the police because you were told no complaint to the police no 
compensation? 
v/s: No, I went to the police because the solicitor advised me to, he didn’t talk 
to me about compensation. 
db: You see, what I suggest is that when you had gone off to the police you 
went off there for one reason only? 
v/s: What is that? 
db: Organise some money through compensation. 
v/s: What would I need money for? 
db: I wouldn’t be able to answer that.  Maybe I could get you to answer it? 
v/s: I couldn’t answer it either. 
db: Well, just for example, you live at (states her current address to the court) 
v/s: Yes. 
db: The front windows missing and taped up with plastic, right? 
v/s: Yes, they are being fixed up this week. 
db: You need money to do places up.  You are presently not working are you? 

                                                 
96 The victim/survivor lived with foster parents until she was in her teens and in her police statement 
makes no mention of her mother.  The accused also made no mention of the victim/survivor’s mother. 
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v/s: No I am not.97 
 

In the retrial of case L the defence barrister put a similar theme to the victim/survivor:  

db: You made an application to the Crimes Compensation Tribunal, did you 
not, in relation to your allegations? 
v/s: Yes. 
db: How much money did you receive from the Crimes Compensation 
Tribunal? 
v/s: $25,000 approximately. 
db: How long have you been unemployed?98 

 

Just as the judge in case L had been alert to the defence narrative construction in 

relation to mother/daughter collusion earlier in the trial, the judge once again 

demonstrated his awareness of how the barrister was intending to use this cross 

examination to the jury in his closing addresses by stating, in the absence of the jury 

and victim/survivor:  

I can see what Mr (defence barrister) has done.  I mean it 
affords a motive for money grabbing...she had not worked 
and needed the money and fired in the allegations.99 

 

In summing up the defence evidence in his charge to the jury, the judge in the retrial of 

case L in effect reinforced this connection when he told the jury that defence:  

. . . counsel has in effect submitted to you that they 
(allegations) are invented or fabricated.  He has suggested 
one possible motive for the invention or fabrication is the 
quest for monetary compensation.  She received I think 
$25,000 from the Crimes Compensation Tribunal.100 

 

On two occasions the trial judge in the retrial of case L demonstrated an awareness and 

tacit support of the narrative being developed by the defence barrister and both times 

pre-empted the barrister by articulating the narrative being developed and how it 

would be portrayed to a jury.  

 

The young male victim/survivor in case K was subjected to cross examination linking 

his allegations of revenge against his father and monetary gain: 

                                                 
97 Case A, trial transcript pp.263-264. 
98 Case L, (retrial) trial transcript p.563. 
99 ibid. p.572. 
100 ibid. p.839. 
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db: You’ve had an ambition haven’t you to undertake a course in sports 
psychology? 
v/s: That’s right. 
db: That’s at (names university) 
v/s: Possibly, yes. 
db: You’ve made it known that you would be able to buy a house in (names 
place)  as a result of making this (crimes compensation) claim? 
v/s: No, I haven’t. 
db: You’ve never done that? 
v/s: I haven’t no. 
db: Have you done anything like that? 
v/s: I said that I’d prefer to buy a house because I don’t like the idea of wasting 
money on rent... 
db: The police told you, didn’t they, back in November about your ability to 
make an application for crimes compensation? 
v/s: Yes, they did. 
db: Is that how you think you might be able to afford this house, by getting 
crimes compensation? 
v/s: It’s possible that (with) crimes compensation I might be able to by (sic) 
then. 
db: Who have you told that to...Your mother? 
v/s: Yes. 
db: Did you employ your mother as an agent to instruct solicitors in relation to 
your claim for compensation? 
v/s: No, I didn’t.101 

 

Through these questions the mother who was supporting her son, is linked with the 

victim/survivor’s crimes compensation claim to highlight the concept of collusion. As 

with case L, the presiding judge in case K  indicated his awareness that the defence 

barrister was putting questions around the victim/survivor’s crimes compensation 

claim to support a narrative of greed.  On this occasion the judge articulated this 

awareness in the presence of the jury, in response to the Prosecutor’s objection to the 

questions:  

it is plain that what’s being put to the witness is (A) (sic) 
motive being suggested is that he wants to do well in court 
so it will enhance his prospects before the Crimes 
Compensation Tribunal.102 

 

In case M, the victim/survivor was constructed around the theme of the vengeful 

daughter and notions of greed were linked to this theme.  The defence barrister accused 

the young woman of ‘gambling’ by attending bingo on a regular basis as well as 

                                                 
101 ibid. pp.233-234. 
102 ibid. p.232. 
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accompanying her father to dog races.  These questions were linked to her application 

for crimes compensation of which the barrister suggested that the victim/survivor was 

very keen to obtain a ‘substantial’ sum of money from such a claim, which she 

denied.103  The victim/survivor in case M claimed that her father had financially 

abused her by taking a large sum of compensation money paid to her as well as 

controlling her single mother income.104   

 

As Chapter Six noted, the victim/survivor in case J was able to give evidence at the 

first trial (1993) about financial abuse from her father, but this evidence and 

accompanying supporting evidence was excluded at the retrial.105   The previous 

section in this chapter discussed the way in which the defence barrister in case J 

(retrial) sought to construct the victim/survivor around dual themes of the ‘mad’ and 

‘bad’ daughter. The central defence theme of the ‘bad’ daughter revolved around the 

victim/survivor’s pending civil action against her parents to retrieve part of the monies 

she stated had been taken from her through financial abuse by her father. 106  Thus, the 

‘bad’ daughter theme was linked to a motive of greed. 

  

The defence barrister informed the judge that ‘the thrust of the defence case is that 

these (sexual abuse) allegations are made in order to bolster (names victim/survivor) 

(civil) claim against her parents in the Supreme Court.’107  The exclusion of the 

defendant’s admissions about money taken from his daughter facilitated a defence 

narrative that otherwise would have been extremely difficult to construct without these 

evidentiary restrictions.108  In his opening address to the jury the defence barrister 

made the motive about monetary greed explicit: 

There is a civil writ.  Now this writ was instituted – not 
taken out but instituted prior to (victim/survivor) going to 
the police about these incest matters...In late August of 
1990 the accused in phone calls with his daughter was told 
by his daughter that ‘if you don’t give me what’s mine, 
and give me my money I’m going to the police and I’ll tell 
them that you’re sexually abusing me’.  What you  are 

                                                 
103 ibid. pp.381-382. 
104 ibid. pp.348 & 381-382. 
105 See Chapter Six, Sections A & B. 
106 Case J (retrial 1995). See for explicit examples pp.36-38 and pp.112-130 (30/8/95) pp.1630-1634 
(17/10/95). 
107 Case J (retrial 1995) p.194  (19/9/95). 
108 Refer to Chapter Six. 
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about to see is an elaborate performance for her own self-
interest, for this, (indicates with fingers) money...109 

 

The accused kept to the defence script and gave evidence that he had not taken any 

money from his daughter either voluntarily or through abuse.  His sons gave similar 

evidence. With the admissions of the accused safely out of the jury’s range, the 

alternative defence narrative is a monologue free of any interference, other than the 

denials of the victim/survivor.  

 

In cross examination, the victim/survivor in case J, was subjected to lengthy, detailed 

and extremely hostile questioning about her pending civil suit against her parents and 

her financial history.  Directly linked and interspersed among these questions were 

those dealing with her alleged mental instability and supposed affair with two older 

men.110  The first question put to the victim/survivor in cross examination related to 

the pending civil suit: 

db: You are currently suing your parents, aren’t you? 
v/s: Not my parents, no. 
db: Have you issued a writ in the Supreme Court naming yourself as a plaintiff 
and your mother and father as defendants? 
v/s: Yes, for the money I’d put in to the (family home). 
db: How long before going to the police (regarding sexual abuse) did you 
instruct your solicitors to issue a civil caveat? 
v/s: I’m not sure, I think it was in early 1992.111 

 
As this section has shown, narratives of greed are predominantly linked to crimes 

compensation and the current financial situation or planned future actions of the 

victim/survivor, such as being unemployed or wanting to go to university.   

 

Section II 

Means  

An important element in developing stock story defence narratives about women and 

children’s reality and experiences of sexual abuse is to design alternate narratives 

                                                 
109 ibid. pp.37-39 (29/8/95). Note that the comment in parenthesis, ‘indicates with fingers’ appears in the 
trial transcript and is quoted verbatim. 
110 ibid.  The victim/survivor gave evidence before two juries, however the style and format of the 
questions was almost identical in both trials.  These topics were also continually recanvassed over and 
over again for the duration of the cross examination over 7-9 days.  See for example: pp.486-655 
(25/9/95). 
111 ibid. p.486. 
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concerning the means by which victim/survivors sought to accomplish their ‘story’ of 

sexual abuse.  These narrative constructions are used to provide accounts of how 

children and women come to have the knowledge of such sexual scenarios that they 

provide in court, and where they want the jury to believe that such knowledge came 

from.  Once again, the structural and thematic patterns in this area of construction were 

apparent throughout the trials.   

 

Means a) Literature 
In the first trial of case L and in case N the defence barristers suggested that certain 

reading material had provided the necessary knowledge for the victim/survivors to 

make their allegations.  Tertiary education undertaken by the victim/survivor in case L 

was used against her in the first trial: 

db: You were studying, was it, what, a Bachelor of Arts or something similar? 
v/s: Yes. 
db: And you were studying subjects such as psychology and sociology? 
v/s: Yes. 
db: And during the course of those studies you were in fact involved with some 
work to do with sexual abuse, weren’t you? 
v/s: In my work or my...(db interrupts) 
db: In your studies? 
v/s: Yes. 
db: You were in fact at one stage preparing a paper, weren’t you, on reporting 
of sexual abuse cases, that sort of thing? 
v/s: Yes I was. 
db: Was it the situation that you were, as part of your studies, that you were 
reading accounts by people that said that sexual abuse of one sort or another 
had taken place with regard to them?  Wasn’t that part of what you were 
reading and doing in terms of that work? 
v/s: Not specifically. 
db: Was that – whether specifically, was there accounts of what other people 
had said had taken place which were things that you read during that? 
v/s: I’ve read books like Jocelynne Scutt’s book, and you know, I’ve read 
cases... 
db: Was that where you get (sic) the detail from to be able to describe these 
incidents concerning your stepfather? 
v/s: No. 
db: Reading other accounts? 
v/s: Not at all 112 (emphasis added). 

 

In case N the defence barrister concentrated on a phrase used by the victim/survivor  in 

her evidence-in-chief.   In her evidence the  victim/survivor had described how she had 
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felt when penetrated by her father when she was around 5 or 6 years old.  The defence 

barrister focussed on the terminology used the victim/survivor to suggest concoction: 

db: So your description when asked in evidence-in-chief as having I believe 
your words were you felt like your feet were in a bucket of cold water? 
v/s: Icy water, yes. 
db: Bucket of icy water.  Is that an expression that you’ve used before? 
v/s: Other than in talking to people, no. 
db: Where did you first hear that expression, like “a bucket of icy water”? 
v/s: I’m sorry, I don’t understand what you’re saying. 
db: You used the expression “a bucket of icy water”? 
v/s: That’s right. 
db: Is that an expression that you’ve heard other people use to you? 
v/s: No. 
db: Not something that you heard? 
v/s: No. 
db: Not something that you’ve read in any materials? 
v/s: No. 
db: An original description, you would say? 
v/s: Yes. 
db: Coming from the mind of (name’s victim/survivor)? 
v/s: That’s right. 
db: And not derived from any other conversations with anybody about such 
matters of allegations of sexual abuse? 
v/s: No. 
db: Not derived from any writings that you may have read on the subject? 
v/s: No, not before I made my statement, no. 
db: Well, actually, when you say not before you made your statement, have you 
had occasion to read some materials subsequent to making your statement? 
v/s: Other than the statement, do you mean? 
db: No, materials relating to allegations of incest and sexual abuse? 
v/s: In newspapers or something? 
db: Newspapers, magazines, what about books, have you read those? 
v/s: No. 
db: Have you ever heard of a book called “The Courage to Heal”? 
v/s: No. 
db: Never heard of that? 
v/s: No. 
db: Not something that has been put in your direction? 
v/s: No113 (emphasis added). 

 

That defence barristers were keen to highlight a possible relationship between feminist 

literature in particular as a causative factor in providing the means by which young 

woman may produce false allegations of sexual abuse, shows the seemingly limitless 

boundaries for enhancing stock story constructions around sexual abuse. 

                                                                                                                                             
112 Case L (first trial 1993) trial transcript p.180. 
113 Case N, trial transcript pp.29-30. 
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Means b) Proximity 
Aside from literature, proximity to others who may have knowledge of sexual 

activities or sexual abuse were factors used and built upon by defence barristers. In 

cases A and B the victim/survivors’ credibility was attacked through the activities of 

their mother who had worked for a time as a fantasy sex phone caller.  In the cross 

examination of the mother, she agreed that on occasions she had worked from home as 

a sex phone call worker, but stated that her children were kept clear of her bedroom 

when such calls were taken.   In cross examination of the children in both cases, the 

defence barrister linked the children’s sexual allegations to their mother’s former 

occupation.  In fact, in case B the defence barrister explicitly stated that he wished to 

use the mother’s previous occupation to show the jury that this was where the children 

obtained their ‘source’ for the allegations, which he argued would provide for the 

secondary ground of ‘motive’ (the first alleged ground being financial gain from the 

divorce settlement).114   When the judge in case A, inquired from the defence barrister 

(who also did case B)  as to the relevance of the mother’s previous employment with 

cross examination of the daughter, the defence barrister articulated the link he wished 

to highlight.  The judge was quickly alert and agreeable to the narrative that was being 

developed by the barrister:  

db: What I want to see, at the end, I want to be able to submit to the jury that – 
indeed, it would be a very hollow case if one didn’t put a matter such as this, 
tried to lead it in evidence and, indeed, ultimately put to the jury that she 
(victim/survivor) was at the home when that business was being run, that she 
was aware of it going on and that she had answered the phone... 
Judge: I see.  What you want to do is to introduce that as a basis for asserting 
that these were ideas and as a consequence of these phone calls these ideas 
were implanted. 
db: In her mind. 
Judge: So a combination of that and...(defence interrupted) 
db: And her mother... 
Judge: And imagination 
db: And her mother’s business115 (emphasis added). 

 

Any contact between a victim/survivor and other children or adults who had also 

experienced sexual abuse, or even knowledge of another child/adult who had 

experienced abuse, was used by defence barristers to explicitly suggest or infer 

                                                 
114 Case B, trial transcript p.45. 
115 Case A, trial transcript pp. 224. 
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concoction by the victim/survivor.  Such information would have been supplied to the 

defence barrister by the accused or other defence witnesses.  Cross examination 

questions about victim/survivors knowing other children from school, or from other 

activities, who had suffered sexual abuse, were put to the victim/survivors in cases A, 

E, G, J, and K with the suggestion that the victim/survivor had taken up the stories of 

these other children or young adults.116 For example in case K the defence barrister 

firmly located the victim/survivor’s contact with another young victim/survivor of 

sexual abuse as a precursor for his own claims about sexual abuse.  It was put to the 

victim/survivor that he had gained a lot of ‘information’ from his friend who had been 

sexually abused and had undergone a trial regarding such abuse.117  At the close of  

cross examination of the victim/survivor in case K the barrister reiterated this point: 

db: You’d acquired this knowledge about sexual abuse from (names 
victim/survivor’s school friend) prior to 15 November (and) as a result of that 
knowledge and your desire to move out of your father’s home, you have made 
up this allegation, haven’t you? 
v/s: No.118  

 

As these examples show, the ability for defence barristers to connect and/or distort 

even the most innocuous activities of victim/survivors becomes a central element in 

defence constructions.  That such information about contact with other children or 

other activities is most often supplied by the accused demonstrates a pattern of sex 

offenders collecting and storing information and articles (greeting cards etc.) to use 

against victim/survivors should they ever disclose allegations of abuse.  This point is 

further demonstrated by the following section on creativity and sex education.  Again, 

everyday activities of victim/survivors are particularised in a way that allow them to 

become part of the defence construction as to the means by which victim/survivors are 

able to articulate and describe incidents of sexual abuse.  Moreover, trauma 

counselling undergone by children was used by defence barristers to suggest a 

nefarious link between their allegations and their descriptions of those alleged 

incidents in their evidence at court. 

  

Means c) Creativity and Sexual Knowledge 

                                                 
116 Case A, trial transcript pp.271-272, Case E, trial transcript pp.353-354, Case G, (1995) trial transcript 
pp.427-428; Case J, (retrial 1995) trial transcript pp.174-175 (31/8/95) & pp.524-525 (25/9/95). 
117 Case K, trial transcript p.231. 
118 ibid. p.243. 
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In a number of trials analysed in this research defence barristers were adept at making 

links between a victim/survivor’s direct or possible knowledge source regarding the 

topic of sexuality, especially sexual abuse, and using that to suggest the means by 

which victim/survivors could articulate their allegations.  In several cases the concept 

of children learning a language of sexual abuse was used by the defence to suggest that 

children learned how to piece together a convincing scenario about intrafamilial sexual 

abuse. 

 

In cases A and B the defence barrister linked questions about the victim/survivors’ 

knowledge of the mother’s work from home and suggested that the victim/survivor in 

case A had cause to answer such calls on occasions which she denied.119  To 

correspond with the defence narrative of linking the mother’s previous occupation to a 

strong theme of fantasy the defence put questions to the victim/survivors in cases A 

and B about writing poetry and stories at school.  Such questions were premised on the 

notion that the children had a fertile imagination that manifested in them creating false 

allegations of sexual abuse:  

db: Witness, as I understand it, you write some poetry? 
v/s: Yes, I do. 
db: When you are writing poetry, do you start off with an idea and then develop 
words around an idea? 
v/s: Yes, I’ll pick a subject and then I’ll write about it. 
db: And of course, some of those subjects would be fantasy?  
v/s: Fantasies? 
db: Yes, not reality. 
v/s: Yes, they would be yes. 
db: Do you draw them from just things that float through your mind? 
v/s: Whatever I’m thinking at the time I guess. 
db: I see.  And then you get the idea, then you construct the story as it goes; is 
that the way you do it? 
v/s: Um, it’s not really a story like a story book, it’s just a poem that rhymes. 
db: I see.  Have you written stories of – I suppose you would have at school. 
v/s: Yes, in school, yes. 
db: And that’s what you have done in relation to the events that you have 
alleged in this case, isn’t it? 
v/s: No. 
db: Create a story. 
v/s: No.120 (emphasis added) 

 

                                                 
119 Case A, trial transcript pp.225-230;  Case B, trial transcript  p.50. 
120 Case A, trial transcript p.249. 
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In case B the defence barrister put the same theme with questions framed the same way 

as above, to the victim/survivor about her writing poetry or stories at school.121  

 

In case G the defence put questions to the victim/survivor highlighting that she had 

taken drama classes at school.122  The framing of such a question was most likely 

designed to suggest that the victim/survivor had the creative means to feign emotional 

distress with her allegations of sexual abuse.  In cases A, B and N the victim/survivors 

were asked about sex education at home and at school.123  

  

In cases A, E, F, G, and to a lesser degree in case N, counselling received by the 

victim/survivors in relation to their sexual abuse was used by the defence counsel to 

suggest that such counselling provided the necessary language and knowledge needed 

to concoct a story of sexual abuse.  The formation and characteristics of defence 

questions around such a topic were similar across trials.   

 

Case E is one example of how the defence constructed therapeutic 

intervention/counselling as a means that provided victim/survivors with the necessary 

tools to fabricate allegations of sexual abuse: 

db: You have seen a counsellor have you not? 
v/s: Yeah. 
db: That counsellor, that is someone you speak to talk about all these things 
you say happened to you? 
v/s: Yeah. 
db: How many times have you seen that counsellor? 
v/s: I don’t know. 
db: You were talking about these things that had happened to you.  When you 
see them, do you have to tell them each time what had happened to you? 
v/s: No. 
db: When they talk to you about it, they try and talk you through it to see 
whether you have got any problems from it, do they not? 
v/s: Yeah. 
db: Each time you see the counsellor, they say, well, how are you getting on 
(names victim/survivor), after all these terrible things have happened? 
v/s: Yeah. 
db: Each time you do that, you have got to remember what had happened, do 
you not, because they jog your memory? 
v/s: Yeah. 

                                                 
121 Case B, trial transcript p.44. 
122 Case G, (1995) trial transcript pp.402-403. 
123 Case A p.225; Case B, p.120;  Case N, pp.38-40. 
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db: Remember earlier, when you spoke to my learned friend here (Prosecutor), 
you talked about the sexual abuse that your father had committed on you, do 
you remember that? 
v/s: Yeah. 
db: Sexual abuse, those words, they are something you have learned from those 
counsellors, is it not? 
v/s: Yeah. 
db: Because that is the way they talk, and when they say to you, well, sexual 
abuse means all these different things...It can mean something like a penis into 
your vagina or your anus, it can mean touching your breasts, it can mean 
kissing, sometimes, can it not? 
v/s: Yes. 
db: You have had to speak to social workers as well? They wanted to know 
what you had to say about this too, didn’t they? 
v/s: Yes. 
db: It’s true, isn’t it, every time you told someone about what you say happened 
here, they said “well, this is sexual abuse, isn’t it.” 
v/s: Yes. 
db: So what’s happened over a long period of time here is that...you believe 
that what has happened here, actually happened? Because it didn’t actually 
happen? 
v/s: It did happen. 
db: What I put to you (names victim/survivor), is that because you have had to 
speak to all these people so many times, that you believe it’s happened when it 
didn’t? 
v/s: It did.124   

 

Following this line of cross examination the Prosecutor sought to clarify with the 

victim/survivor in re-examination, that her statement to the police about her sexual 

abuse was made before she attended any counselling.  The defence barrister opposed 

the Prosecutor’s argument on the grounds that to do so would be unfair to the accused.  

The judge rejected the defence barrister’s argument saying that the barrister was 

clearly ‘suggest(ing) concoction’, and on that basis ruled that the prosecution were 

entitled to clarify the sequence of events regarding the victim/survivor’s police 

statement and her seeing of a counsellor. 125  The defence continued to oppose any 

concession for the Prosecutor to clarify with the victim/survivor the sequence of her 

making her statement and attending counselling. The trial judge was firm in restating 

his position, adding a word of caution to the defence barrister: ‘(y)ou will be wise 

enough to bear in mind that I speak last to the jury and I say that advisedly’.126   The 

                                                 
124 Case E, trial transcript pp.361-362.  See for other examples Case A pp.272-273, Case F, pp.72-73, 
Case N pp.26-27. 
125 ibid. p.377. 
126 ibid.  
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same theme of the child concocting her story after seeing a counsellor, was put by the 

same barrister to the victim/survivor in case F who was a sibling of the victim/survivor 

in case E, although this time defence barrister was more cautious.127  The same trial 

judge presided over both cases E and F.   

 

In case E, the trial judge disrupted an element of the narrative order of the defence, 

although this same judge provided what might be regarded as complicit support for a 

defence narrative of false allegations, by excluding the evidence of the social worker 

and interpreter.  In this case the trial judge intervened in defence cross examination on 

the grounds that he believed that the defence questions were framed in a way that was 

unfair, or needed extra clarification in order for the child to properly understand the 

question.  The judge’s disruption to the defence style of cross examination in case E, 

created friction which culminated in the defence barrister making an application for the 

judge to discharge the jury on the grounds that the judge exhibited bias.  The defence 

submission argued that the judge’s intervention during defence cross examination of 

the victim/survivor prejudiced the defence case.  The judge did not agree and 

dismissed the application.128  Although the judge in this instance justified his 

intervention on the basis of fairness to the child witness, the concept of fairness to 

victims in a trial is selective as demonstrated by the evidentiary exclusions in this trial, 

and others detailed in Chapter Six. 

 

In case G the two latter trial judges were very supportive of the defence narrative of 

means around the concept of prior sexual knowledge of the victim/survivor.  The judge 

who presided over the 1996 trial that was heard to completion, supported the defence 

argument that they should be able to introduce questions about the sexual history of the 

victim/survivor on the grounds that:  

I think that in a case such as this, where it’s her father, and 
it seems to cry out for some explanation as to why she 
would do this, make this allegation against him. . . it’s 
very important to know if she did have prior sexual 
experience...in relation to her making allegations, 
particularly where it’s her father.129 

 

                                                 
127 Case F, trial transcript pp.23-24. 
128 Case E, trial transcript see Judge’s Ruling pp.439-443 (7/12/95). 
129 Case G, (1996 trial) trial transcript  p.10. 
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One very different exception, as to how the defence constructed a narrative around 

prior sexual knowledge, was case H.    The victim/survivor was accused of having the 

knowledge to make such allegations against her father because it was she who was a 

sexual offender.  In a voir dire the victim/survivor in case H was warned that she did 

not have to answer the defence questions on this topic on the grounds that she may 

incriminate herself.  This same warning was then given to her in front of the jury.  The 

defence accused this young woman of initiating sexual intercourse with her younger 

brother over a period of time when they were both teenagers.  The victim/survivor 

denied any such activity when confronted with these questions in cross examination.  

The defence suggested that the victim/survivor had a grudge against her parents, and 

used her experience of abusing her own brother to fabricate similar allegations against 

her father.  The victim/survivor’s brother who was supporting the accused, gave 

evidence that his sister sexually abused him.130  These allegations against the 

victim/survivor were never raised at the committal hearing and were canvassed for the 

first time part way through the trial.  

 

Victim/survivors in nearly all of the trials analysed were subjected to cross 

examination as to their level of sexual knowledge and the places or situations where 

such a knowledge was supposedly gained.  These questions formed the basis of the 

defence narrative about fabrication and concoction on behalf of victim/survivors, 

especially children.  Constructing a narrative around suggestions as to where children 

got their knowledge from in sexual abuse cases is an extension of a patriarchal 

paradigm  around sexual abuse that is well practised in our courts.  Davies cites a High 

Court appeal in Australia in the early 1990s in which a father’s conviction of sexual 

abuse against his daughter was quashed, with the judges commenting in part that the 

girl’s ‘persuasive details’ in her evidence could have been ‘learned from other girls 

older than herself’.131  

 

Section III 

Pernicious Defence Evidence 

                                                 
130 Case H, trial transcript  pp.47-48, 63-66 & 206-211.  
131 Davies, L. ‘Protecting Paedophiles: Gender Bias in Child Abuse Prosecutions’, Australian Feminist 
Law Journal, v12, March 1999,  pp.95-109, p.101. 
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The ability to exclude or modify evidence of, or evidence supporting victim/survivors 

can create situations in which the defence barristers can bolster their own narrative by 

highlighting issues that they know cannot be discredited or rebutted with prosecution 

evidence. Such a tactic not only decontextualises evidence and incidents, but  

facilitates the development or enhancement of defence narratives to the degree that 

defence allegations and evidence verging on falsity and which are detrimental to a 

victim/survivor are able to be promulgated in the courtroom. 

 

Such a process occurred in case J with the exclusion of a taped interview between a 

Police Inspector and the accused and the victim/survivor’s mother concerning financial 

issues.  This led to a situation in which the accused and his sons gave evidence that 

was in complete contrast to that given to the police inspector on tape.   

 

In case G, DNA evidence from a semen sample taken from the victim/survivor 

concluded that the accused, who was the biological father of the victim/surviour, could 

not be excluded as donor of the sperm.132   Although this evidence was wholly 

excluded, the defence barrister was able to draw very narrowly and very selectively 

from one area of the collected samples which assisted in the defence ‘construction’ of 

an alternative account.  The defence barrister was able to lead evidence from a 

pathologist about how sperm can live for a number of days, despite the pathologist 

admitting that it was not possible to provide the age of the sperm found inside the 

victim/survivor.133   

 

This extremely selective information was used by the barrister to build an alternate 

narrative to the victim/survivor’s evidence.   In cross examination the victim/survivor 

was accused of having sexual intercourse with her boyfriend the night before she left 

to go on an interstate truck-driving trip with her father, which led to her allegation of 

rape by the father.  The victim/survivor denied that she had sexual intercourse with her 

boyfriend saying that their relationship had broken up several months before.134   The 

former boyfriend was supporting the accused. Armed with the concessions gained 

from the pathologist the victim/survivor’s former boyfriend gave evidence for the 

                                                 
132 See Chapter Six, Section A. 
133 Case G, (1996 trial) trial transcript see pp.160-162. 
134 ibid. p.63.   
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defence that he had unprotected sexual intercourse with the victim/survivor the night 

before she left to go on a trip with her father.135  The former boyfriend’s evidence 

contradicted his evidence at the committal hearing where he stated that his relationship 

with the victim/survivor broke up several months prior to the date of the interstate trip 

and subsequent allegations.  This inconsistency was highlighted by the Prosecutor in 

his cross examination of the boyfriend, who said he was not good with dates, adding 

that whenever the alleged offence by the accused was said to have happened, he had 

had intercourse with the victim/survivor the day before. 136  

 

The convenient nature of this evidence easily complemented the defence narrative, but 

had the complete DNA evidence been admitted in evidence, the disruption to the 

defence stock story would have been serious and the trial outcome might have been 

very different.  In a similar style, the victim/survivor in case M endured cross 

examination which suggested that she had her children fathered by other men.  The 

defence barrister was able to ask the victim/survivor in case M about sexual 

relationships with other men as part of the accused’s defence was that other men had in 

fact caused her pregnancies.137  Again the defence barrister was able to selectively 

draw on one very narrow area of the DNA evidence whilst the most damning piece of 

DNA evidence which supported the victim/survivor was excluded.  Although case G 

resulted in a jury conviction (that was later overturned on appeal) the concept of gross 

injustice remains as does the distress caused to victim/survivors who must endure such 

unfettered attacks upon their character and their evidence.   

 

At the retrial of  case L the defence barrister suggested collusion and malice on the part 

of the victim/survivor and her mother, and linked this with a desire for financial 

advantage.  This theme was strengthened by evidentiary exclusions that prohibited the 

evidence of a counsellor to whom the accused had made admissions privately and in 

the presence of the victim/survivor about his long term sexual abuse of the 

victim/survivor.   In cases E and F the children were accused of lying despite evidence 

directly contradicting such a proposition.  

 

                                                 
135 ibid. p.305. 
136 ibid. p.310. 
137 Case M, trial transcript p.314. 
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In these and other cases the trial judge was comfortable to sit, listen and watch the 

interrogation of a victim/survivor about matters that he knew to be manifestly untrue, 

and where outright deceit was lauded as legal rules, under the mantra of  fairness to the 

accused. 

 

 

Deliberate Juxtapositions    

Like case G, the first trial of L, both cases of J,  case N and to a degree case M, mental 

instability as a theme of the ‘mad’ ‘daughter was linked with something else in the 

‘bad’ daughter theme, either revenge or monetary greed.   Notions of the ‘bad’ 

daughter or son are linked to more than one theme so as to strengthen the links in the 

defence narrative, and most likely to try and generate a stronger prejudice from the 

jury towards the victim/survivor.  The defence narrative is normally complex in that it 

draws on multiple themes that reflect derogatory and prejudicial stereotypes about 

victims of sex abuse.  Victim/survivors are portrayed through innuendo or explicitly 

described by the defence as conniving liars and unstable individuals, motivated by acts 

of revenge against the father and possibly the mother.  It is further suggested that they 

are also motivated to create false allegations for monetary gain.  Defence barristers 

generate these stock stories and yet at the same time, produce a simple narrative for the 

accused, should he decide to give evidence.  The ‘story’ as evidence given by the 

accused is usually simple and consists of denying the allegations and suggesting that 

the child is seeking revenge of some form or is mentally unstable.  In contrast, defence 

barristers narrate the behaviour, both actual and alleged, of victim/survivors in a way 

that is without context and often appears bizarre in nature and thus non-credible 

against the simple and uncomplicated ‘normalised’ narrative of the accused. 

 

At the first and second trial of case J the victim/survivor endured extremely lengthy 

cross examination during which the defence barrister moved in and between topics 

across an extended number of years.  This tactic was also put to use by the defence 

barrister in case G.  The defence barrister in case J (retrial) switched between a 

multitude of subjects and time spans in what the Prosecutor described as a deliberate 

attempt to confuse the victim/survivor.138  The trial judge considered the juxtaposing of 

                                                 
138 Case J (retrial 1995) see for example trial transcript pp.342 & 407 (6/9/95). 
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such events and time frames as a legal skill designed to counteract witnesses from 

‘invent(ing) something.’139  Even the jury complained that they were becoming 

‘confused’ by the defence style of cross examination.140  

 

The deliberate juxtaposing of topics is done for many reasons.  In case J the Prosecutor 

argued that the defence barrister was deliberately switching between unrelated topics 

as a means of juxtaposing incidents or topics that he knew would cause immense 

emotional distress so as to ‘bludgeon’ the victim/survivor.141  In particular, the 

deliberate linking of topics is done to strengthen and reinforce defence narrative. For 

example, in case K defence questions about the victim/survivor’s application for 

crimes compensation were immediately followed with questions about his friendship 

with an adolescent who had been a victim of sexual abuse and his leaving his father’s 

home to live with his mother.142   In cross examination of the victim/survivor in case L, 

the defence linked the victim/survivor’s crimes compensation application with her 

current unemployment and questions about her mother’s dislike of the accused.143   

 

In case A the defence interfaced questions about the victim/survivor’s medical 

diagnosis and medication use with her mother’s medical history, and linked her 

mother’s occupation directly with the daughter’s sex education and her allegations.144  

Later on in case A the defence also linked her father’s divorce and remarriage, and his 

alleged attempts to impose some discipline on them with suggestions that the 

victim/survivor’s economic situation was such that money from crimes compensation 

would be of assistance.145  In this way revenge against the father and greed were 

inextricably linked to strengthen the defence narrative. 

 

Defence barristers often opened cross examination by introducing motive or means 

prior to any questions relating to the charges.  In case A the barrister opened his cross 

examination with questions about the victim/survivor’s medical history and use of 

prescribed medication.  In cases B, C, E, F & O defence counsel opened cross 

                                                 
139 ibid. 
140 ibid. p.358. Note that this jury were discharged without verdict. 
141 ibid.p.224 (1/9/95) see also p.298 (5/9/95), p.567 (12/9/95), p.407 (6/9/95) & pp.264-265 (4/9/95) 
142 Case K, trial transcript p.243. 
143 Case L (retrial 1996), trial transcript p.563. 
144 Case A, trial transcript pp.194-206 & 226-230. 
145 ibid. pp.259-260. 
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examination by asking victim/survivors questions about their relationship with their 

mother or about family domestic matters.   In case J, the victim/survivor’s civil action 

against her parents was canvassed and in the other cases opening questions to  

victim/survivors by defence barristers drew on the narrative theme they had developed 

around notions of lying, colluding or emotional instability.   

A different, yet disturbing juxtaposition of evidence with a narrative theme occurred in 

case H.  In seeking to have the victim/survivor cross examined about her initiating 

sexual contact with her younger brother, the defence transposed the evidence against 

her father, back on to herself.  The family medical practitioner in case G had 

previously made a police statement and in a voir dire said that he had been called to 

the family home some years ago, and in the course of that visit  was  informed by the 

victim/survivor and her mother that the accused had been sexually abusing the 

victim/survivor.  The practitioner said that he spoke to the father and he never denied 

sexually abusing his daughter.146  At around the same time, the victim/survivor is said 

to have visited the practitioner and informed him of the sexual abuse and that she had 

suffered a pregnancy as a result, and that this was followed by a termination.147  The 

practitioner had kept no formal notes of these visits or the conversations that took 

place but reiterated that he could clearly recall the situation and that his memory was 

that the father had not denied the allegations that he had been sexually abusing his 

daughter.   In the voir dire, the defence barrister put complex and convoluted cross 

examination questions to the medical practitioner who then became confused in his 

evidence and agreed with the barrister that there were other conversations going on in 

the house at the time.  Invariably, the witness became more confused through the 

defence cross examination and eventually conceded that he might have heard 

differently.148  Through purposeful defence cross examination, the barrister was able to 

reduced the practitioner’s evidence to an admission of confusion over the course of 

events and with no formal notes, the confusion of the witness was transformed into 

evidence that contradicted his earlier statement and in fact provided an advantage for 

the accused.  

 

                                                 
146 Case H, trial transcript see pp.3-6 & 88. 
147 Case H, trial transcript pp.4-5. 
148 ibid. pp.7-8. 
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The confusion expressed by the medical practitioner in his voir dire was put to very 

good use at the trial by the defence barrister.   In trial cross examination the defence 

barrister suggested to the practitioner that the family unit was in disarray when he 

visited their home and that one of the older siblings had accused the father of engaging 

in an extra marital affair.  In response to this the medical practitioner said that he had 

some ‘vague’ memory of ‘the son being involved in a relationship . . . I thought that’s 

what it was.  I’m really – it’s very vague.  I don’t know.’149   This witness had moved 

from being confident that the father never denied allegations that he had abused his 

daughter, to being ‘vague’ about what he had really heard.   

 

Later in cross examination of the medical practitioner the defence barrister suggested 

that the medical practitioner had in fact been told on the day of his visit to the family 

home, some 14 years prior to the trial, that it was the victim/survivor and her brother 

who were involved in an illicit sexual relationship.  The medical practitioner said that 

he was not sure that he had ever stated such a thing.  In reply, the defence barrister 

read aloud the medical practitioner’s evidence from the voir dire in which he had said 

that he had some ‘vague’ memory of a son being involved in a relationship.150 

 

Despite the trial judge intervening to state that the medical practitioner had never 

directly said that the brother was involved in a relationship with the victim/survivor, 

the evidence of the medical practitioner had been suitably discredited and his evidence 

of being vague about the incident in question became crucial to the defence.151  In front 

of the jury the defence barrister was able to avoid any information given by the 

practitioner in the voir dire about the father not denying his alleged sexual abuse of his 

daughter, suggesting instead that the father had given an uncommitted response.152  

The practitioner said that he could not recall such a response and so the defence argued 

that the practitioner was therefore not in a position to refute such a possibility.  

However, the practitioner’s acceptance that there may have been a conversation about 

the accused’s son, of which there are two, and a relationship with an unnamed person 

                                                 
149 ibid. p.7. 
150 ibid. pp. 94-95. 
151 ibid. 
152 The defence suggested that the father responded to the practitioner’s allegation about him sexually 
abusing his daughter by saying ‘that’d be all I need now.’  See, trial transcript p.94. 
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is contextualised as a statement of fact relating to the victim/survivor and her younger 

brother.    

 

The ability of the defence barrister to make what was originally substantially strong 

evidence from a practitioner, into utterances of confusion provided a significant 

avenue for the barrister to further attack the evidence of the victim/survivor about her 

sexually abusing her young brother:  

db: Now, are you able to account for any reference to (names medical 
practitioner) on that day (visit to family home) of any relationship of a sexual 
type involving you and  your brother? 
v/s: No. 
db: You don’t know how that could come about? 
v/s No.153(emphasis added) 

 

So, the practitioner’s evidence which originally supported the allegations of the 

victim/survivor underwent an incredible change through defence cross examination to 

become evidence against the victim/survivor and supportive of the accused instead.  

 

Conveniently, the allegations that it was the victim/survivor who was an offender, 

because she engaged in  ‘sex’ with her younger brother, covered the same time period 

of the allegations against her father.  Even more conveniently, the brother’s evidence 

about where some of the acts of alleged abuse occurred involved the same locations 

the victim/survivor had detailed in her statement and evidence, concerning her 

allegations of rape and assault by her father.154  On a most striking note, family 

members had previously given evidence that the father could not possibly have abused 

the victim/survivor in the locations she stated because of the proximity of family 

members, or neighbours or the public site of the location.  Yet the brother gave 

evidence of these same locations without challenge from anyone, not even the 

Prosecutor.   

 

The positioning of these two areas of evidence formed a crucial part of the defence 

case.  The brother of the victim/survivor mirrored her own evidence, except she was 

                                                 
153 ibid. p.67. 
154 ibid. pp.63-66 & 206-211.  Even a neighbour gave evidence for the defence that his house and fence 
were placed in such a way that he always had a clear view of the accused’s shed and garage.  These 
were two of a number of locations in which the victim/survivor said she had been abused.   However, 
the brother gave evidence that he and his sister partook in sexual activities in these places. 
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cast as the offender and not the victim.  The flaws in the evidence of the brother 

appeared glaringly obvious to this researcher, but were not noticed or taken up through 

prosecution questions.  The degree to which the medical practitioner’s evidence was 

altered was also facilitated by the lack of any notes kept by him about disclosures that 

were extremely serious and involved criminal conduct from a parent towards a child.  

It was disappointing to note the absence of any protest regarding such defence tactics 

or active advocacy by the Crown Prosecutor. 

 

The medical practitioner was not the only person to whom the victim/survivor made 

disclosures of sexual abuse by her father.   Evidence was given at the trial by a former 

school counsellor who said that she could recall the victim/survivor coming to see her 

in her school office in about 1980.  She said the victim/survivor appeared upset and 

told her that she had undergone an abortion as a result of her father sexually abusing 

her.  The counsellor said that she informed the girl of her ‘rights’ and left it at that.  

Defence cross examination of this witness was exceedingly brief and consisted of 

questions which heightened the counsellor’s inability to recall any other details from 

the conversation because of the passage of time and once again no formal notes were 

taken at the time.155  In theory, the evidence of the medical practitioner and the now 

retired school counsellor should have provided credibility to the victim/survivor’s 

evidence and severely damaged the defence case.  Instead, the defence was able to 

create confusion and doubt in the evidence of these two professionals who kept no 

proper notes of the victim/survivor’s disclosures and thus had their evidence 

eviscerated by the defence.  

 

Absence of a ‘normalised’ Outcry 
A final and yet central point in the defence construction of victim/survivors relates to 

their delayed disclosure, and what defence barristers argue is a failure to make a public 

protest about their sexual abuse.  Although these two concepts do not connect directly 

to ‘means’ and ‘motive’ they are central to a defence portrayal of victim/survivors as 

fabricators of abuse as well.  Delayed disclosure has also provided a corollary for 

defence barristers to humiliate and denounce the evidence of victim/survivors.  

 

                                                 
155 ibid. pp.83-87. 
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In every trial analysed for this research, defence barristers attacked the victim/survivor, 

sometimes in a most vitriolic manner, for failing to disclose the abuse and for failing to 

make a public outcry about  the continued abuse.  The impact of child sexual abuse, in 

particular intrafamilial sexual abuse, is such that the majority of victims are not able to 

immediately disclose the abuse.  Summit’s Child Sexual Abuse Accommodation 

Syndrome details the  traumagenic factors and processes  caused by the abuse and the 

accompanying behaviour of the perpetrator which can include verbal threats and 

physical violence, which wreak  emotional havoc on the victim.156   

 

Summit noted that defence barristers continually attack children for a failure to protest 

immediately, and  the same conduct was found in trials analysed for this research.157  

The judiciary and some other professionals continue to assert a narrow perception of 

concepts such as delayed disclosure and the absence of public outcry by the victim.   

Defence counsel invariably focus attention on the failure of  the child to express a hue 

and outcry at the time of the alleged abuse, and on a delay in disclosure.  These factors 

are aggressively tackled by defence barristers as evidence of falsity in the 

victim/survivor’s testimony.    In doing so, they situate the victim/survivor’s evidence 

as bizarre and abnormal, despite clinical evidence that negates such a claim.  

Consequently they ‘normalise’ the type of response a real victim would give, thus 

elevating masculinist and sexist concepts of real rape above the real experiences of 

women and children.  

 

Two examples of defence barristers attacking victim/survivors for delayed disclosure 

and for not raising an immediate outcry about their abuse are from cases N and F, 

respectively.  These two examples reflect the tenor of defence cross examination on 

this issue.   In case N the victim/survivor was a young adult at the time of the trial and 

the defence barrister on a number of occasions canvassed the topic of the 

victim/survivor’s non disclosure and absence of outcry.  The following trial transcript 

excerpt provides one example of this: 

                                                 
156 See Summit, op.cit. & Summit, R. “Beyond Belief: The Reluctant Discovery of Incest.” in 
Kirkpatrick, M. ed. Women’s Sexual Experience: Explorations of the Dark Continent. New York: 
Plenum Press, 1982, pp.127-150. 
157 Summit, 1983 op.cit.  
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db: This allegation that you make about what you say that your father did to 
you, you say that at 5 years of age you were persuaded to remain silent because 
he told you not to tell your mother? 
v/s: That’s correct. 
db: At 5 years of age you say that you were persuaded to keep quiet for the 
benefit of your mother? 
v/s: That’s correct. 
db:  Notwithstanding the fact that you were in pain and crying, is that right? 
v/s: That’s right. 
db: You say that never once did you complain to your mother about that 
incident? 
v/s: No. 
db: Including the time between five years and eleven years of age; is that right? 
v/s: That’s right. 
db: The sunroom incident as you’ve describe . . . (you were) eleven years of 
age  - by that age no longer a naive child, were you? 
v/s: Probably not as naive as five. 
db: No, certainly not.  By eleven years of age you couldn’t help, I would 
suggest, be more aware of the world what was going on around you at the age 
of eleven  . . . would that, I suggest to you, include such matters as your own 
body? 
v/s: That’s correct. 
db: So that when you say your father had sexual intercourse with you in the 
sunroom of the house in (names house) you had a pretty fair idea of what it was 
about? 
v/s: Yes. 
db: By the age of eleven I would suggest that you would be suitably outraged, 
if what you’re telling the jury is the truth, that your father would perpetrate 
these acts upon you? 
v/s: (transcript records) ‘no audible response’ 
db: Were you in tears? 
v/s: No 
db: Were you  disturbed that your father would do these things and so of course 
you complained about this conduct? 
v/s: No. 
db: Took steps to ensure this did not happen to you again? 
v/s: No. 
db: You drew the attention of other persons to what had happened to you? 
v/s: No. 
db: So at 11 years of age you tell us that this form of penetration where he put 
his penis into you from behind occurred without any bleeding or injury to you 
and yet you say that you simply remained silent, is that right? 
v/s: That’s correct. 
db: Within 12 months of the incident which you described as the sunroom 
incident you say that you were penetrated again? 
v/s: Yes. 
db: If that were true wouldn’t enough have been enough for you by that stage? 
v/s: I was scared. 
db: Didn’t you complain to anybody to say enough, I am complaining about 
what he has done to me? 
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v/s: No.158 
 
In case F, the victim/survivor was aged 12 years old at the time of the trial.  In the 

following sequence of questions, the defence barrister was cross examining the 

victim/survivor in relation to a specific incident of anal intercourse that occurred when 

the child was approximately 10 years old: 

db: . . .of course, you could have yelled out to your sisters, because they were 
right next to you, couldn’t you? 
v/s: Yes. 
db: You could have called out for them . . . because they were in the room.  
You could have stopped it right then? 
v/s: Yes. 
db: And you could have yelled loudly enough for (older sister) to wake up . . . 
but you didn’t try? 
v/s: No. 
(A short time later in cross examination on another incident): 
db: Your mum was sound asleep in the house, yet you did not cry out at all, 
then, did you? 
v/s: No. 
db: Did not make a sound at all, and afterwards, after it had happened . . . you 
knew this sort of thing should not go on, did you not? 
v/s: Yeah. 
db: But you did not go and see your mum straight after this had happened? 
v/s: No, I went back and finished my work, my homework.159 

 
In these two cases, the fact that the victim/survivors did not make an immediate outcry 

is highlighted as abnormal behaviour, when in fact such behaviour is a common 

feature of child sex abuse, especially long term abuse.    

 

In case G, the defence barrister alerted the jury to the fact that the victim/survivor had 

received counselling in the past for other alleged sexual abuse, and situated this 

knowledge with her failure to make an immediate complaint at the time she alleges her 

biological father sexually abused her.  In juxtaposing her previous counselling with her 

failure to make an immediate complaint about her father’s alleged sexual abuse of her 

the defence lawyer made the following sarcastic observation: 

db: And did they teach you (in counselling) to go into motel rooms, did they, 
with people who have just penetrated your vagina with their fingers, especially 
if they are your father, is that the kind of thing they (counsellors) had taught 
you? 

                                                 
158 Case N, trial transcript pp.31-34. See also pp. 46-48. 
159 Case F, trial transcript pp.348-349. 
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v/s: No.160 
 
An accompanying feature of questions relating to delayed disclosure, and the apparent 

lack of proactive conduct on behalf of the victim to make her father as rapist stop his 

conduct, is to provide juries with family photos of the victim and offender and greeting 

cards written by the victim.  As discussed in Chapter Five, these exhibits are designed 

to discredit the evidence of victim/survivors that the traumatic impact of the abuse was 

such that they could not disclose the abuse and were fearful of the offender.  The trial 

judge in the retrial of case J recognised how the use of family photos, greeting cards 

and other selective exhibits and information from the victim/survivor’s family life, 

supplied by the accused, were ‘too good a point(s)’ not to put in front of a jury because 

of their value in arguing ‘inconsistent behaviour’ on the part of the victim/survivor.161   

The judge reiterated the value of such a tactic when he said: 

In several trials of this type and kind, evidence is given of 
inconsistent conduct.  Sitting in this very court some time 
last year I can remember photographs and other material 
being produced in an endeavour to show that that was 
conduct which was inconsistent with the allegations on the 
presentment.162 

 

Questions put by barristers in cross examination are saturated with demeaning attacks 

upon victim/survivors for delayed disclosure and failure to make a ‘normalised’ public 

outcry.  Despite the availability  of expert testimony which has the ability to 

contextualise traumatic behaviours resulting from sexual abuse, judges in the trials 

examined in this thesis refused prosecution arguments to have such evidence admitted. 

Evidence in this chapter, and in Chapter Six, demonstrate a continued legal resistance 

by judges to introduce a framework of reference that recognises the trauma specific 

reactions of victim/survivors in cases of sexual abuse.163  Because legal process has a 

history of excluding the experiences of  victim/survivors of long term sexual abuse,  

evidence about delayed disclosure and associated features, is most often easily 

transformed through defence cross examination into a narrative that may appear to a 

jury to be incompatible with their allegations of serious sexual abuse.  

 

                                                 
160 Case G, (1996) trial transcript p.82. 
161 Case J, (retrial 1995) trial transcript pp.409-411 (6/9/95). 
162 ibid. p.409. 
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To counter the uninhibited right afforded defence barristers to emotionally bludgeon 

children and young adults about delayed disclosure it should be incumbent upon 

judges to allow Prosecutors to introduce expert testimony about sexual abuse and its 

level of possible emotional impact.  

 

However, such a suggestion or argument requires a still deeper analysis and 

consideration because of the role psychiatry and psychology have played in vitiating 

the experiences of women and children victim/survivors of sexual abuse.  The 

tendency to pathologise the trauma of victims as though their reactions were evidence 

of intrinsic character or emotional deficiencies rather than a reaction to an externally 

caused trauma is a concept that has more to do with masculinist ideology than 

evidence.  There is also the very real problem of  some professionals continuing to 

apportion a level of blame to victim/survivors of the abuse.164   Thus, although such 

evidence may create some awareness in a jury about a victim/survivor’s delayed 

disclosure, failure to make a public outcry, and other behaviours touted as evidence of 

inconsistency by defence barristers, the continued harm to victim/survivors caused by 

the pathologisation of them and even a degree of co-agency attributed to them for the 

abuse should be cause for concern.  Consequently, the masculinist knowledges that 

continue to dominate this field of knowledge, both in the judiciary and in some of 

those who purport to be ‘expert’ witnesses, need to be adequately addressed before the 

degree of efficacy sought through the introduction of such evidence can be attained.   

 

The Appellate Court decision in R v J, set a legal precedent recognising that 

appropriate application of counterintuitive evidence to restore the credibility of 

witnesses impeached by defence cross examination about delayed disclosure and 

evidence of inconsistent behaviour by the witness, should be admitted.  However, trial 

                                                                                                                                             
163 This point has been discussed previously in Chapter Six, fn94. 
164 A very good example of this comes from the retrial of case J.  The prosecution sought the possibility 
of introducing expert evidence from a psychiatrist about the traumatic effects of long term sexual abuse 
in relation to delayed disclosure and the inability of the victim/survivor to escape the abuse for many 
years.  The ‘expert witness’ did not meet with the victim/survivor at any stage but did read part of the 
trial transcript of her evidence-in-chief.  This evidence was constrained through evidentiary rulings, 
therefore evidence of long term violence and most other contextualisation of the abuse was missing in 
the victim/survivor’s evidence.  The expert witness wrote a 2-3 page report about the victim/survivor 
based on the area of transcript he had read.  He suggested that the victim/survivor probably had a 
personality disorder and further suggested that the victim/survivor attempted to highlight in her evidence 
her inability to escape the abuse in order to remove any degree of blameworthiness for allowing the 
abuse to go on for so long!  See also Chapter Two. 
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judges in those cases analysed for this research, were resistant to prosecution 

submissions about the use of expert testimony, even when the aforementioned 

precedent was invoked in legal arguments.165  This resistance highlights Scutt’s point 

about judicial discretion being able to circumvent the efficacious intent of some legal 

reforms such as  legislative changes and legal precedents relating to sex crimes.166   
 

Conclusion 

Motive and means were central strategies in defence narratives and  were used in a 

careful and precise manner. In most of the cases where ‘motive’ and ‘means’ projected 

a solid and coherent foundation of defence cross examination, the accused were 

acquitted.167 Research on jurors’ perceptions of child victims in sexual abuse trials 

suggested that derogatory tactics, especially those which attribute motives to the child 

and create inconsistencies in their evidence can undermine the credibility of the child 

and stimulate jurors’ biases.  Likewise, judges can stimulate bias in jurors’ through 

judicial comments.168 

 

The organisation and style of evidence, often fragmented by judicial rulings, provides 

wide scope for defence barristers to lead a jury in a certain direction.  The application 

and deliberate juxtaposition of motivations and means attributed to victim/survivors 

appears to be a deliberate attempt to befuddle juries, but more importantly, such a 

process is designed to appeal to a jury’s prejudice rather than to reason.  Negative and 

derogatory themes are most often put to victim/survivors in a verbally aggressive 

manner.   Although there appears to be  a popular myth that bullying or aggressive 

defence tactics might put a jury off side and cause them to sympathise with the 

victim/survivor, this research would suggest otherwise.  For example, the resultant jury 

                                                 
165 In the retrial of case J, which was the retrial of R v J which set the original Appellate Court precedent 
after the first trial in 1993, the Crown Prosecutor had argued for the use of expert evidence and for 
reasons not made clear in the transcript, no such expert evidence was given at the trial.  Crown 
Prosecutors in cases L (retrial) and M also discussed the possibility of expert evidence to support the 
evidence of victim/survivors however no such evidence was given at the trial.  The trial judge in case L 
(retrial) made his feelings about the use of expert evidence known early in the trial. See Chapter Six. 
Prosecutors in cases L and M referred to the precedent set in R v J. 
166 Scutt, J. “The Incredible Woman: A Recurring Character in Criminal Law.” Women’s Studies 
International Forum. v.15, no. 4, pp.441-460. 
167 Cases A, B, G, H and N resulted in jury acquittals. 
168 Schmidt, C. & Brigham, J. “Jurors’ Perceptions of Child Victim-Witnesses in a Simulated Sexual 
Abuse Trial.”  Law and Human Behavior.  v.20, no.6, 1996, pp.581-606, p.583. 
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acquittals in cases A, D and G, involved defence cross examination that was 

consistently harsh, especially in case G.  

 

Evidentiary exclusions and modification of evidence advantage a narrative that moves 

constantly from and between themes that appear to have consistency only because they 

have been constructed from evidentiary limitations placed on the victim/survivor and 

prosecution.  Often, the inability of the prosecution to present evidence of rebuttal to 

the defence narrative disenfranchises them from any solid challenge to the defence 

narrative.  As such, the defence case is  strengthened and allows the barrister to present 

to a jury a seamless and cohesive story.   

 

Restraints on victim/survivor’s evidence, and requests by judges that they keep their 

evidence as far as possible to only a ‘yes’ or ‘no’ answer, further silence the 

victim/survivor and render her speechless in the same way the perpetrator had done.  

For some victim/survivors, confining their evidence to a monologue of ‘yes’ or ‘no’ 

caused them distress.169 These silences create gaps that the defence fill with innuendo 

and inference that are central to the development of their stock story narrative. The 

resulting yes/no dichotomy means that the major voice in the trial is that of the defence 

barrister. His words of challenge, condemnation and selective phrasing of questions 

provide him with an almost unhindered line of communication to the jury.  The lack of 

direct information from the victim/survivor and the accompanying gaps provide for 

inconsistencies in the evidence of the victim/survivor to be lauded as defence proof of 

fabrication.  Juries are invited to fill in any gaps or inconsistencies with the defence 

narrative or their own experiences, and this is often an invitation for juries to dismiss 

the prosecution case.170 

 

A recent survey of child victims in sex abuse trials identified the consistently high 

level of aggressive and derogatory cross examination of children as young as nine.  

Accusing children of fabricating allegations to obtain money or revenge against the 

accused are themes identified in the study, as well as the evisceration of evidence that 

                                                 
169 The victim/survivor in both trials of J, became distressed by the confining of her evidence to  ‘yes’ 
or ‘no’  (see for example trial transcript pp.146-147 31/8/95).  In case K the victim/survivor became 
very distressed at being forced to give only ‘yes’ or ‘no’ answers, saying that the defence barrister was 
‘leading’ his evidence in a way that was unfair. (See case K, trial transcript p.195).  
170 Feiner, op.cit. p.1413. 
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supports the victim/survivor.171   In response to this study, it has been counter argued 

that provisions in the Evidence Act, sections 39 and 40,172 protect victim/survivors 

from any cross examination that humiliates, harasses, annoys or may be considered 

offensive or insulting.173  It has further been suggested that Victorian barristers would 

not conduct cross examination in such a style because it would contravene these 

sections.174  Clearly this thesis negates such a claim.  

 

Moreover, recent research commissioned by the Victorian Department of Justice 

showed that a number of defence barristers engaged in cross examination that the 

researchers believed contravened sections 39 and 40.175  What is particularly 

noteworthy is the attitude of Prosecutors and defence barristers to this legislation.  Of 

those trials identified by the researchers as contravening sections 39 and 40 with regard 

to insulting and annoying questions, no objection was made by Prosecutors or judges.  

Many barristers interviewed believed that sections 39 and 40 were not needed because 

legal counsel did not resort to such tactics in cross examination, or objections to types 

of questions could be dealt with generally without the need for specific legislation.  

Indeed, it was considered rare for either legal counsel or the trial judge to invoke 

sections 39 and 40 for the protection of witnesses in cross examination.176 

 

Throughout the research undertaken for this thesis, seldom did the Prosecutor or trial 

judge intervene in cross examination that this researcher considered to be designed to 

annoy, humiliate or insult the victim/survivor.  On no occasion were sections 39 or 40 

referred to as a means of counteracting some defence questions.   

 

This chapter also briefly highlighted examples where victim/survivors had disclosed 

intrafamilial sexual abuse to medical practitioners and counsellors who failed to take 

                                                 
171 Puren, N. “Lawyers Court Shame.” The Age. March 1, 1999, p.13. 
172 Evidence Act 1958, Section 39 states: “Indecent or scandalous questions.  The court shall forbid any 
questions or inquiries which it regards as indecent or scandalous, although such questions or inquiries 
may have some bearing on the questions before the court, unless they relate to facts in issue or to 
matters necessary to be known in order to determine whether or not the facts in issued existed.”  Section 
40 states: “Questions intended to insult or annoy.  The court shall forbid or disallow any question which 
appears to it to be intended to insult or annoy, or which though proper in itself appear to the court 
needlessly offensive in form.”  
173 Curtain, D. “A Child’s Rights Can Survive Cross examination.” The Age. March 8, 1999, p.15. 
174 ibid.  
175 Heenan & McKelvie, op.cit. pp.230-247. 
176 ibid. 
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adequate measures to protect the victim/survivor from further abuse.177  There is not 

the scope in this thesis to examine these examples in more depth, however such 

examples do raise serious questions about the pervasive attitude among some 

professionals towards intrafamilial abuse as a family problem and therefore a private 

matter.   

 

In this chapter we have seen motive constructed in terms of mental illness and of direct 

and mediated revenge and greed.  Of deep concern is the ease with which defence 

barristers are able to construct alternative narratives to a jury and moreover, embed and 

encode these narratives into legal discourse at all levels.  Evidentiary rulings that 

exclude and/or limit prosecution evidence clearly provided momentum and power to 

the development of stock story narrative.  Across these trials the accused was 

portrayed around positive social norms often connected to  dominant stereotypes of 

positive family life.178 

 

As Feiner has noted, defence barristers are able to present a structurally cohesive and 

relatively simple narrative about the accused.  The storyline is generally easy to follow.   

In contrast, evidentiary rulings against the prosecution which decontextualise the 

experience of victim/survivors and exclude information, often result in evidence which 

may appear fragmented, disjointed and even bizarre as opposed to the relatively 

smooth evidence of the accused.179  

 

Although the offenders in cases E, F, J and L were convicted, the victim/survivors had 

to endure the distress of being cross examined on topics that the defence knew to be 

grossly inaccurate.  In some cases the victim/survivors themselves were aware that 

they were being attacked about things that they could prove were wrong, but were 

informed by the Prosecutor or judge prior to them giving evidence, that they could not 

                                                 
177 Examples were found in cases H, J and L.  Case L also involved the victim’s mother who notified 
welfare authorities on a number of occasions stating that she believed her daughter was being sexually 
abused by her husband (the victim’s stepfather).  
178 In cases A, B, D, G, J and L the defendants were able to give evidence suggesting or alluding to 
motives on behalf of  the victim/survivor or the defendant’s wife.  Further, the defendant was asked 
questions that heightened his credibility or status, such as his employment or family/community 
activities, whilst being able to infer or explicitly attribute negative behaviours or characteristics about 
the victim/survivor. 
179 Feiner, op.cit. 
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give any evidence to rebut defence accusations.180  Brief mention should be made of 

the differences in victim/survivor demeanour and attitude.  In cases J, K and L, the 

victim/survivors were often very strong and emphatic in their cross examination 

answers, particularly the victim/survivor in case J.  This is not intended in any way to 

be a criticism of the victim/survivors in other cases.   There is not the scope here to 

discuss this point, as an entire thesis could be devoted to it.  However, the above 

mentioned cases all resulted in jury convictions, despite evidentiary exclusions that 

were extreme in cases J and L.  The evidence given by the victim/survivor in case J is 

one of the strongest examples of powerful self-advocacy seen in these trials.     

 

The stories put forward by defence barristers demonstrate the precision with which 

victim/survivor’s experiences are eschewed and altered through deceit so that they fit 

in with a patriarchal view of sexual abuse.  Case O is one  notable exception in this 

research.181  

 

The courtroom process most often replicates the power of the perpetrator.  The same 

threats experienced by the victim/survivor saying that she will not be believed should 

she tell, and that she is mentally ill, sick, greedy or vengeful and will not be believed 

over the word of the perpetrator, and that she will break up the family – most often 

come true in the courtroom.182  The selfsame behaviour and characteristics of the 

abusive father are often represented symbolically in the courtroom.  That distress is 

caused to victim/survivors as a result of the trial process is a tenable argument, 

                                                 
180 Evidence of victim/survivors and/or siblings of victim/survivors being informed that they must not 
give particular evidence that had been excluded from the trial occurred in cases B, C, E, F, J & L. 
181 Of all the cases examined for this research, case O is one case that was markedly different from the 
other trials as far as process is concerned.  From the trial transcript there is no indication of any evidence 
being excluded from the trial, although it should be added that the Prosecution did not seek to make 
admissible any other corroborating evidence for the victim/survivor.  This aside, there was no evidence 
in the transcript of any gratuitous comments from either legal counsel or the judge about the 
victim/survivor or any other witness.  In cross examination the defence put to the victim/survivor that 
her allegations against her father were false, but unlike the other trials, this lacked the kind of rigorous, 
aggressive or hostile cross examination that was a feature to varying degrees, in the other trials.  The 
judge in this case was considerate towards the victim/survivor, by ordering the public out of the court.  
See case O, trial transcript p.3. 
182 In a number of statements made by the victim/survivors in these trials, many referred to the 
perpetrator and sometimes other family members, suggesting that the victim/survivor was ‘mental’ and 
bad in many ways as a means of both further diminishing their self-esteem and warning them that they 
would not be believed should they disclose.  It is also possible that perpetrators make such comments as 
a means of discrediting the victim/survivor prior to the abuse being disclosed, on the basis that the 
perpetrator creates a negative image of the victim/survivor that may harm her future credibility if she 
discloses.  
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supported by research.183  However, claims that victim/survivors suffer distress and 

possible long term harm as a result of enduring the legal process should not be defined 

in terms of going to court, but rather in terms of the treatment meted out to women and 

children through the legal process.  It is that process of treatment that creates an added 

burden of trauma.184 Male victim/survivors in these trials were subjected to the same 

treatment and themes about women and children as liars and provocateurs in child 

sexual abuse, however the ‘bad’ daughter theme tended to be attributed to them, rather 

than the ‘mad’ theme. 

 

The themes examined in this chapter will be linked to the treatment of supporting 

mothers and contrasted against mothers who supported their husbands. 

 

                                                 
183 King, N., Hunter, W. & Runyan, D. “Going to Court: The Experience of Child Victims of 
Intrafamilial Sexual Abuse.” Journal of Health Politics, Policy and Law. v.13, no.4, Winter, 1988, 
pp.705-721. 
184 Young, A. “Child Sexual Abuse and the Law of Evidence: Some Current Canadian Issues.”  
Canadian Journal of Family Law. v.II, 1992, pp.11-40.  Young discusses the long-term trauma suffered 
by victim/survivors who have endured the trial process, particularly the effects of cross examination.  
See also Taylor, S. “Sexual Assault and the Law: A Diary of a Victim/Survivor’s Experience.” Women 
Against Violence. Issue 5, December, 1998, pp.64-72. 
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CHAPTER 

8 
CONSTRUCTING STOCK STORIES 

ABOUT MOTHERS 
 

 

Introduction 
The theme of a vengeful and colluding mother has occurred as a pivotal defence 

strategy in the collected data relating to trials where the mother supports the allegations 

of her child/ren. In some cases defence barristers were explicit in their construction of 

mother-child collusion whilst other defence barristers were more subtle in using 

inference and innuendo in cross examination, although they might have been more 

specific, as will be shown later, in suggesting outright collusion in their closing address 

to the jury. 

 

Of the six cases in which the mother of the victim/survivor gave evidence in support of 

her child/ren, collusion in one form or another was a theme used by the defence 

barristers in each case.1  In these cases the barristers sought a link that could be 

highlighted through a defence narrative.  Inferences about marital disharmony and 

mothers seeking revenge formed a particular genre in the trials analysed.  

 

On occasions, the notion of mother-child collusion was implied or explicitly 

articulated through cross examination of the victim/survivor. As shown in cases A and 

D in the previous chapter, through cross examination of victim/survivors, defence 

barristers were explicit in linking the child as actively colluding with the mother to 

fabricate allegations of sexual abuse.  In case L, as also shown in Chapter Seven, the 
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defence barrister inferred mother-daughter collusion, which the trial judge immediately 

recognised as a useful tactic by defence counsel. When cross examining the mother, 

defence barristers built on the theme of collusion through implicit or explicit 

questioning.  One exception was case D where the mother of the victim/survivor did 

not give evidence, but in cross examination of the child the defence barrister was 

explicit in suggesting a motive between mother and child.2  I have termed this ‘mother 

construction by proxy’.  In cases C, D & F & E the barrister asked questions of the 

victim/survivors in a way that introduced inferences about marital disharmony between 

their parents.  In cases D and E the victim/survivors were only ten and eleven years old 

respectively.  This strategy appeared to be an opportunistic and disingenuous means of, 

once again, inferring mother-child collusion by proxy in which the defence barrister 

attributes negative inferences about the mother via cross examination of her children.  

In cases A and B the defence barrister linked questions about the mother’s current 

dispute with her former husband over her entitlements to his superannuation benefits, 

her work as a sex phone-call worker and her child/ren’s allegations. 

 

Like the previous chapter on constructing victim/survivors, this chapter is organised 

around two major themes of construction: motive and means.  A third section 

incorporates two auxiliary categories: ‘non-supporting mothers’ and ‘deliberate 

juxtapositions’.   The section on ‘non-supporting mothers’ discusses mothers in this 

research who supported their husbands over their daughter.  The sections included in 

this chapter are: 

 Section I 

Motive: 

 Motive a) Marital Discord and Revenge; 

 Motive b) Greed; and, 

 Motive c) Mental Instability. 

 Section II 

Means: 

Means a) Creativity; and, 

                                                                                                                                             
1 The six cases represent four mothers as cases A&B and E&F related to the same family.  The six cases 
are: A, B,C, E, G, L.  Note that the mother was not called to give evidence in case F. 
2 Case D is the one case where the mother made a statement supporting her son and corroborating his 
disclosure.  The mother also gave evidence at the committal hearing but was not called to give evidence 
at the trial.  The reasons for this are not known. 
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 Means b) Proximity. 

 Section III 

 Non-Supporting Mothers: Positive Image Management; 

 Deliberate Juxtapositions.   

 

Section I 

Motive a) Marital Discord and Revenge 
In case D, the barrister portrayed the mother by proxy, through the cross examination 

of her young child, as a mother taking revenge against her ex-husband for the 

breakdown of their marriage.3  Similarly, in case L the defence barrister asked 

questions of the daughter about her period of estrangement and reconciliation with her 

mother, her mother’s relationship with the accused prior to the mother leaving the 

family home, and the subsequent divorce.4       

 

In the retrial of case L the mother gave only very limited evidence at the trial and there 

were good reasons why the defence barrister kept his cross examination very brief.  

The mother’s statement detailed a history of violent assault perpetrated upon her by her 

former husband, the accused.  This history, which included allegations of being choked 

and beaten with implements, was also supported by some of her children who had 

witnessed such incidents.5  The barrister sought to avoid any disclosure of this 

evidence because  they argued it would have a prejudicial effect on the accused.  So 

they carefully phrased their questions so as not to provide legal grounds for the 

Prosecutor to introduce the history of domestic violence as a means of countering any 

inference of revenge or collusion put to the mother.6   At the first trial of case L the 

mother was aggressively cross examined at length and at times the issue of domestic 

violence was raised in answers given by her.  It may well be that this time around, with 

a retrial, the defence barrister sought to avoid this area because he may have 

considered that it was damaging to the accused at the first trial.    

 

                                                 
3 See Case D, Chapter 7 Section:  Motive b).  
4 See Case L, Chapter 7 Section: Motive b). 
5 ibid. See trial transcript (1996 retrial) pp.573-574 and trial transcript (1993 trial) pp.273-274. Other 
details of the history of domestic violence inflicted on the mother were also included in the 
victim/survivor’s statement. 
6 ibid. (1996 retrial) pp.573-574. 
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The strategy of the defence barrister in the retrial of case L was to avoid questioning 

the mother at length in case the history of domestic violence was revealed.  Instead, 

questions about her supposed hostility towards her former husband were put to the 

daughter in cross examination.7 

  

In cases C & E the mothers were asked questions in cross examination about supposed 

marital discord.  For example, it was put to the mother in case C by the barrister that:  

db: Your relationship with (husband/accused), you started having marital 
problems...? 
mother: Yes, sir, we did. 
db: Your parents didn’t like (husband/accused) very much? 
mother: No. My parents they loved my husband as a son...’8    

 
The children in these cases were also asked questions about their parents having had 

‘arguments’, and in case C, in the judge’s charge to the jury, he summarised the 

defence barrister’s closing address, and reiterated the barrister’s point about mother-

child collusion or possible revenge by the daughter alone, saying:  

Mr. (defence) did not try to pull the wool over our eyes or 
anything – he said we  cannot point to a specific motive 
but, in a family setting and with a young girl, who can see 
into her mind, as he put it, as to what motive there may be 
to in some way support her mother or perhaps get even 
with the father . . .because there is not a specific motive, 
do not assume that there is not a motive9(emphasis added).   

 

The last sentence appears to be inviting a great deal of speculation by the jurors rather 

than assessing what they have been told in evidence.  In fact in case C the mother only 

separated from her husband after her children’s disclosures of sexual abuse, and in 

cross examination the defence barrister did not attribute any specific motive to the 

mother.  In this case the concept of collusion was never explicitly articulated by the 

barrister in cross examination and the topic of marital discord was canvassed only 

briefly.  Like cases C and L, the concept of marital disharmony was only briefly 

alluded to in cross examination of mother and child but went on to form a core theme 

                                                 
7 See ch. 7, section B, direct and mediated revenge. 
8 Case C, trial transcript pp.80-81. 
9 Case C, trial transcript p.382. 



297 

in the closing address by the defence barrister.10  Such a process borders on 

construction by proxy of mothers and their marital relationships. 

 

In a pretrial hearing, prior to cases F & E being severed, the victim/survivors’ mother 

was cross examined in a voir dire.  The defence barrister subjected the mother to very 

lengthy and hostile cross examination in which the mother’s character was attacked on 

a most personal level, similar to the mother in case A.   She was accused of having an 

extra-marital affair with her cousin and of working outside of the family home against 

her husband’s wishes.  It was argued that she had sought to ‘rid’ herself of her husband 

by having her children fabricate allegations of sexual abuse to provide sufficient 

grounds for the granting of a traditional Muslim divorce.11  We should remember, of 

course, that in this trial evidence by a social worker and an interpreter that the father 

made admissions about sexually abusing his daughters, and the given reasons for such 

abuse were excluded from the trial.   

 

During cross examination of the mother at the trial in case E the barrister did not 

explicitly attribute any motive to the mother as suggested in the voir dire. In cross 

examination of the children in both cases, the defence barrister asked the children 

about marital discord between the parents.  In her voir dire and trial evidence in front 

of a jury the mother maintained her evidence that her husband admitted to her that he 

had sexually abused the daughter whose allegations were being heard in this trial.  The 

barrister highlighted slight variations in the mother’s evidence at the committal, but the 

mother insisted that the core of what her husband said remained the same: 

db: . . .really you don’t have a very good recollection of what your husband 
said at all? 
mother: I remember very well that he said, “I’m testing my daughter, to see if 
anybody touches her – how she’d react if somebody touches her”, and I 
remember very well that he said, “I am frightening you so that you leave 
work”.  That’s all I remember. 
db: But it’s true, is it not, that your husband always denied doing anything with 
your daughter? 

                                                 
10 Closing addresses given by both legal counsel, and the Judge’s Charge to the jury are not normally 
transcribed and so it was a measure of good luck to be able to read the transcribed record of such events 
in several cases, such as C and L.  This researcher observed case L, including the closing addresses.  
Such information provided a valuable insight as to the defence’s drawing together key themes whether 
given by the victim/survivor and other witnesses in explicit evidence, or whether they were inferred by 
the defence barrister and then built upon in their closing address.   
11 Case E & F prior to them being severed. Trial transcript pp.3-64. 
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mother: No, he did not deny this.  He said, “I did it.”12 
 
In this case the mother’s evidence was quite damning about her husband and yet the 

evidence of the social worker in this case, which supported the mother’s evidence, was 

excluded. 

 

In cases C, D, K and L the mothers’ divorce or separation and subsequent strained 

relationship with the former husband was elaborated upon by barristers in cross 

examination  as part of the defence narrative to discredit their children’s allegations.  

 

In case G defence counsel used a twist of logic to suggest collusion between mother 

and daughter.  Most of the cross examination of the mother in case G, which was often 

times extremely hostile, centred on the theme of mental instability.  However, on two 

occasions the barrister suggested revenge as a motive for the mother to collude with 

her daughter to bring about previous false allegations.   What made defence counsel’s 

suggestion of collusion for revenge different in this case was that he used this theme 

not to suggest collusion as revenge against the accused, but suggested to the mother 

that she had colluded with her children to make false allegations of sexual abuse 

against her former husband (second husband) and her son. At no stage were the jury 

made aware that the son pleaded guilty to such sexual abuse, and the barrister phrased 

his questions in a way that did not provide for such information to be given.  In cross 

examination of the mother the defence barrister highlighted that the allegations against 

her second and former husband (victim/survivor’s stepfather) were made during a 

custody dispute, and suggested that her son was set up on false charges by the mother 

and daughter. 13  The defence strategy of accusing the mother of revenge against the 

two aforementioned men appeared to be designed to infer that an ongoing pattern of 

collusion between mother and daughter.     

 

Motive b) Greed 
The mother of the victim/survivors in cases A and B endured hostile cross examination 

which centred on the narrative of collusion.  Just as the defence barrister made explicit 

suggestions of mother-daughter collusion in his cross examination of the 

                                                 
12 Case E, trial transcript p.479. 
13 Case G, (1996) trial transcript pp.187-200. 
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victim/survivor in case A, this concept was followed up in his cross examination of the 

mother in case A.  The defence barrister highlighted the mother’s forthcoming divorce 

settlement and her visits to a solicitor regarding this settlement:  

db: You were there, (solicitor’s) were you not, to try to get hold of your 
husband’s army pension? 
mother: My share of his superannuation. 
db: And it was suggested to you if there were charges against him it would 
assist in your getting hold of that share...it would assist you if charges were lied 
(sic)...to have ammunition to throw at him...we will just see if there’s a nexus.  
It would assist you in your claim for the superannuation if there were charges 
of a serious nature against your husband, would it not? 
mother: No, incorrect. 
db: You knew there would be money due.  You wanted to get hold of it. 
mother: My share, yes.14 

 

This issue was revisited on a number of occasions with the barrister making prominent 

the fact that the victim/survivor was present with the mother on one of the visits to the 

solicitor’s office.  The words ‘vengeance’, and setting up a ‘scenario’, and of trying to 

‘get’ her ‘hands’ on her ex-husband’s ‘money’ were used in case B.15 

 

In case A the victim/survivor had been asked about any assistance given to her in 

making her statement.  The victim/survivor said the family had lived at so many 

different places she was often not able to recall former addresses where  particular 

incidents had occurred, and was not sure what year it was that they lived at a particular 

place.  As a result of this, when she made her police statement she required the 

assistance of her mother to help her with addresses and dates that they lived at those 

places.16  This appears reasonable for a child in a highly mobile family.  However, the 

barrister keenly highlighted this information to the jury and did so again in cross 

examination of the mother.17  Defence counsel interspersed  questions about the 

mother assisting her daughter with her statement alongside questions about the mother 

wanting to get hold of her husband’s superannuation, and references to her work as a 

fantasy sex phone caller.  In this way, narrative themes of greed, revenge and collusion 

were constantly linked together throughout most of the cross examination.  

 

                                                 
14 Case A, trial transcript  p.295. 
15 Case B, trial transcript pp.124-130. 
16 Case A, trial transcript  pp.230-236. 
17 ibid. pp.321-330 & 340-342. 
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In case B the defence barrister used the same tactic of linking the mother’s divorce and 

superannuation settlement as a precursor for helping her children to make false 

allegations against their father. Indeed the barrister used identical questions from case 

A in case B.18 

 

The mother in case A was also accused of committing criminal offences for which she 

had never been charged.  As such she was warned by the trial judge, in front of the 

jury, that she could refuse to answer defence counsel’s questions on the grounds that 

such evidence may incriminate her and may be used against her at a later stage.  At the 

time of these alleged criminal incidents which concerned alleged fraud, the mother was 

still married to the accused.  She attempted to give evidence that she did not look after 

the financial affairs of the family as that was her ex-husband’s role.  Obviously the 

defendant had provided the defence barrister with the accusations he put to the 

victim/survivor’s mother in the witness box.  The mother tried to claim that as her ex-

husband had been married to her during the time period of the alleged fraud, she could 

not have received any fraudulent benefits without his full knowledge.19  Because the 

accused did not give any evidence in case B, he was safe from any possible cross 

examination about these allegations against his former wife. 

 

The objective of the defence barrister was to reaffirm his narrative construction of the 

mother as a greedy person who was unsavory and untrustworthy in character.  In the 

absence of the jury he outlined to the judge why it was important that all the 

instructions given him by his client, the accused, be put to his ex-wife:  

...it may well be, a jury might think “how could anyone do 
that?”, and if someone is cunning enough to work to (use) 
a false name to put the authorities off any track – and there 
are other matters I desire to put to her about other false 
claims...and in fact a forgery she created...if the jury looks 
at it and says (if) this woman would be devious enough to 
– it relates to a fact issue, whether or not this is a sort of 
person who can get together a scheme to get hold of some  
money20(emphasis added). 

 

                                                 
18 Case B, trial transcript pp.124-126. 
19 Case A, trial transcript pp.342-350. 
20 ibid. pp.24-345. 
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In case K the mother of the victim/survivor was cross examined about the assistance 

she gave her son when he applied for crimes compensation, just as her son had been 

questioned about this point in cross examination.21  The barrister juxtaposed the 

mother’s assistance to her son’s compensation application in case K to her own 

application for crimes compensation as a secondary victim.  As such, monetary gain 

was implied as a motive.22 

 

Mothers assisting children with their crimes compensation application forms is not 

unusual considering that the children were predominantly minors at the time and 

needed a parental or guardian signature for such a claim.  The mothers in cases A, B, 

& G were also cross examined about their involvement with their children’s crimes 

compensation,  who were also at the time, minors. 

 

Motive c) Mental Instability 
In case G the defence barrister argued that both mother and daughter shared a 

psychiatric illness, with the mother as the prime instigator in having her daughter 

fabricate allegations of sexual abuse by her biological father.   Pretrial arguments 

involved evidence given by a forensic psychologist retained by the defence. This 

psychologist had never seen or spoken to the mother or her daughter, the 

victim/survivor, and based his opinion on the medical files he had been shown by the 

defence counsel.  The defence barrister sought to use this evidence as a basis upon 

which to cross examine both mother and daughter about a supposed mental illness and 

fabrication of the daughter’s allegations. This expert witness gave evidence of a new 

psychiatric disorder called ‘Contemporary Munchausen Syndrome by Proxy’ (CMSP).  

The term ‘contemporary’ it was said, denoted the newness of the disorder, which was 

specifically applied to cases where allegations of child sexual abuse had been brought 

to the attention of authorities by the mother of the child.23  The witness further 

explained that CMSP was identifiable where the mother:  

and child share beliefs about the child having been a 
victim of sexual abuse...the child has been, if you like, 
somewhat persuaded and brainwashed by the parent that 

                                                 
21 See Case K, Chapter 7 Section: Motive c). 
22 Case K, trial transcript pp.262-274. 
23 Case G (1995 trial) trial transcript p198. 
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the child has been a victim of sexual abuse24 (emphasis 
added).   

 

Continuing with his evidence of this supposed syndrome the expert witness went on to 

claim that the disorder was ‘used by the mother for instilling the syndrome in a child 

as a pay-back or revenge against a husband or a parent surrogate...25(emphasis 

added). 

 

In this particular case the defence barrister had subpoenaed the medical and 

counselling files of the mother, and found that the mother had herself undergone 

counselling some years previously in relation to her own childhood experiences of 

sexual abuse that she claimed was inflicted upon her by her biological father.   

 

In case G, the use of such medical evidence operated to strengthen masculinist 

hegemonies about women and their claims of sexual violence.  Furthermore, as 

Chapter Two outlined, the expert evidence  relied upon comes from a male dominated 

profession which has an established history of neglect and distortion in the area of 

intrafamilial sexual assault and rape. The ‘evidence’ given by this ‘expert witness’ 

demonstrates the means and ease with which some professionals are able to suggest 

complex and elaborate scenarios in order to challenge women and children’s reported 

experiences of sexual violence.   

 

In this trial the motive attributed to the mother was that she was mentally unstable and 

had sought revenge against her two former husbands.  Moreover, the contention of the 

defence barrister was that the mother had instilled the same mental instability in her 

daughter who was the victim/survivor in this case.   After providing a description of 

the ‘illness’, and how it may be used by mothers to ‘brainwash’ child/ren, the expert 

defence witness suggested that parents who identified as having been sexually abused 

themselves, might be an indicator of the presence of CMSP:  

when a parent makes the accusation on behalf of the child, 
and where the adult also describes herself as having been a 
victim of sexual abuse though evaluation of other family 

                                                 
24 ibid. p171. 
25 ibid.  Note that the researcher examined DSM IV (The Diagnostic and Statistical Manual of Mental 
Disorders, IV being the current edition) and found no category for the diagnosis of CMSP. 



303 

members leads to some doubt about that26 (emphasis 
added). 

 

Given the reality of the extent of sexual victimisation of children, especially females, 

the psychologist’s opinion that a parent who identifies themselves as a sexual abuse 

survivor should immediately arouse suspicion should they report possible sexual abuse 

of their own child, appears to have more to do with personal prejudice than fact.  Even 

more worrying on this point is the expert’s opinion that should other family members 

not support the disclosure of the adult survivor then that in itself suffices as reason to 

doubt not only the disclosure, but the mental stability of the parent/survivor.  As this 

research has demonstrated, the majority of victim/survivors faced rejection from some 

family members and relatives with three victim/survivors being totally rejected by their 

entire immediate family, including their mother. 

 

During his voir dire evidence the expert witness  reiterated his view to the presiding 

judge that CMSP was a psychiatric illness linked to both child and mother, when 

asked:   

Judge: It is the child who is the sufferer of the syndrome, isn’t it? 
expert witness: Yes 
Judge: The mother being the instigator, in effect? 
expert witness: Precisely.27 

 

The defence barrister used the victim/survivor’s files as a means of portraying CMSP 

of both mother and child, because of the mother’s past and present support for her 

daughter’s disclosures of abuse. The ‘expert’s’ suggestion that children can be 

‘persuaded’ and ‘brainwashed’ by a mother into believing that they have been sexually 

abused, appears to be a popular and firmly held view among some members of the 

judiciary and other professionals, despite evidence to the contrary.  A good deal of 

research has been devoted to this point, and while research has shown that children are 

more suggestible than adults about some types of information, studies on children’s 

suggestibility concerning sexual abuse have consistently shown that children strongly 

resist suggestions of sexual abuse that did not occur.28  

                                                 
26 ibid. p.172. 
27 ibid. pp.197.  
28 See Walker, L. Handbook on Sexual Abuse of Children, New York: Springer Publishing, 1988.  See 
chapter 7 which examines in detail research on children’s memory and evidence about abuse, including 
sexual abuse, pp.114-115. 
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When cross examined by the Prosecutor it became clear that the psychologist had not 

read the counselling notes of the mother and victim/survivor in any depth.29 In cross 

examination the expert witness agreed that a good deal of the material contained in the 

victim/survivor’s counselling and other files contained evidence that suggested that a 

number of reported instances of abuse were genuine.30  The first trial judge had also 

stated explicitly that the files contained evidence that actually supported the 

victim/survivor.  The Prosecutor also put to the expert witness that a psychiatrist who 

had had contact with both the victim/survivor and her mother was noted in the files as 

saying that there was no evidence to suggest the syndrome that this expert witness was 

trying to suggest was present in them both.  The expert witness responded to this 

information by saying that he had not read that area of the file.31   Despite no tangible 

evidence of such a condition, save for the opinion of the psychologist retained by the 

defence, the barrister was able to introduce evidence about the mother’s previous 

psychiatric treatment without any limitations.  He was also able to use her private 

counselling files relating to the counselling she received in relation to her childhood 

sexual abuse and other private matters.  The defence  barrister was able to do this  

unhindered and free of any restrictions.  His tactic was to portray the mother in front of 

a jury as mentally unstable and, by doing such, was able to introduce by deceit, the 

concept of CMSP by linking her past psychiatric treatment to the defence narrative. 

 

In case G the defence barrister continually revisited the mother’s past psychiatric 

treatment and read in great detail extracts from her medical and private counselling 

records:   

db: You have been under a number of psychiatrists, haven’t you? 
mother: Yes 
db: You were suffering delusions weren’t you? 
mother: Yes, I was. 
db: When you went into hospital, you thought you were sitting in a nest of 
vipers, didn’t you? 
mother: Yes. 
db: And that you were hearing hissing? 
mother: Yes. 
db: You were diagnosed, weren’t you, in 1993 as suffering manic depression? 

                                                 
29 Case G (1995 trial) trial transcript pp.193-199. 
30 ibid. p.193. 
31 ibid. p.196. 
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mother: Yes.32 
 
Following from the above topic were questions around the mother’s childhood asthma, 

and accompanying accusations by the defence that the mother faked this medical 

condition:   

db: You had asthma as a child? 
mother: Yes. 
db: How old were you when you developed asthma? 
mother: I think I was about two years old, that’s what I was told how old I was 
when I was diagnosed with asthma. 
db: Sometimes if you didn’t want to go to school, would you say that you were 
sick? 
mother: No, not that I can remember.  I may have done.  All children try that 
one. 
db: Would you pretend that you had an asthma attack? 
mother: No 
db: You never pretended that you had an asthma attack? 
mother: No, I don’t believe I did. 
db: Well you said before that all children try that one.  Were you one of those 
children? 
mother: No, not pretending asthma. 
db: You remember that do you? 
mother: I remember having {asthma attacks} very clearly, it’s not something 
you forget. 
db: If your mother said that you would bring on an asthma attack to avoid 
doing domestic chores as a child, that would be quite wrong? 
mother: From my point of view, I don’t believe I ever did.33 

 
Directly following this line of questioning the barrister moved on to ask the mother 

questions about her own childhood and relationship with her parents, who were 

supporting the accused in this case:  

db: Did you ever inflict bruises upon yourself? 
mother: Yes I did. 
db: When did you first inflict bruises on yourself? 
mother: When I was a young teenager. 
db: Whereabouts would you inflict bruises on yourself? 
mother: Mostly on my arms. 
db: Would you do this after you had an argument with your parents? 
mother: No. 
db: Why did you bruise yourself? 
mother: Because I had very low self esteem and I saw myself as not a very 
good person.34 

 

                                                 
32 ibid. p.335 see also 1996 trial transcript, pp.187-190 for examples. 
33 ibid. p.346 see also 1996 trial transcript pp.190-196. 
34 ibid. 
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Following on from this humiliating cross examination, the barrister immediately put 

questions to the mother about her visits to a counsellor, some 10 to 12 years prior to 

this trial,  relating to her own experiences of childhood sexual abuse by her father.  In 

response to questions the mother said that she had experienced ‘flashbacks’’ about her 

father sexually abusing her, and that she had wanted to ‘block it (abuse) out’ because 

of the emotional distress that it caused her.  The  barrister asked belittling and 

humiliating questions of the mother, such as: 

db: Have you had flashbacks about any-body else? 
mother: No.  
db: What was it precisely that you say your father did to you? 
mother: I don’t remember...I don’t want to... 
db: Your father indulged in incest with you and you don’t remember?35 
(emphasis added). 

 
Another tactic of the defence barrister in case G was to link the mother’s alleged 

childhood sexual abuse to her daughter’s sexual abuse (by the victim/survivor’s 

brother), and the mother’s psychiatric treatment:  

db: You were the subject of abuse or incest by your own father is that the 
situation? 
mother: Yes. 
db: That is in fact a lie. 
mother: That is not true.  
db:(names victim/survivor) made allegations against (names 
brother/perpetrator)...did she recant those allegations? 
mother: She hasn’t recanted them to me, no. 
db: Has she never recanted any allegations? 
mother: No. 
db: Sure of that? 
mother: As far as I can remember...no. 
db: It is not something you would forget is it? 
mother: There is an awful lot of sadness in my life I don’t want to remember. 
db: You have been under a number of psychiatrists haven’t you?36 

 

Later, the barrister again revisited the topic of the mother’s alleged childhood abuse:  

db: You said...that you shut the memory of your incest with your father out, is 
that right? 
mother: yes. 
db: If you can’t remember it, how do you know you had incest with your 
father?...At the time you made the descriptions to your counsellor as to you 
being very young at the time of abuse you had no memory of the incident? 
mother: No, I don’t believe so. 

                                                 
35 ibid. pp.350-351. 
36 ibid. pp333-334. 
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db: Are you able to say when it was that you first were a patient in a psychiatric 
institution? 
mother: I was admitted two years ago. 
db: When you were admitted...on that occasion, did you claim that you were 
Yahweh and that the doctor was Satan. 
mother: I believe I did. 
db: You were chanting to yourself, clutching an icon. 
mother: Sorry, what do you mean by an icon? 
db: You don’t know what an icon is? 
mother: No. 
db: Do you remember at that time destroying the property of your children. 
mother: I remember destroying some things at home, yes.37 (emphasis added) 

 

Despite the mother asking the defence barrister to explain what an ‘icon’ was, the 

barrister ignored her question and proceeded with his cross examination.  Again the 

barrister juxtaposed the mother’s disclosure of childhood sexual abuse that she made in 

private to her own therapist, to  questions  about her psychiatric treatment.  Hereto, the 

time span between the two incidents served two purposes.  The first was to forge a 

particular link to enhance the defence narrative of long term mental instability, as well 

as to force the witness to move between topics separated by a number of years.  

 

The defence barrister aggressively reiterated questions about the mother’s psychiatric 

history before going on to accuse her of being a liar: 

db: You were asked questions about having been an inmate in a psychiatric 
institution...You are aware that your private psychiatric files from your private 
psychiatrist had been subpoenaed? 
mother: No. 
db: You are a compulsive liar, aren’t you, madam? 
mother: No. 
db: You are obsessed with sexual assault. 
mother: No. 
db: You have been obsessed by sexual assault for the last nine years, that’s 
right isn’t it? 
mother: No. 
db: Have you ever been diagnosed, so far as you are aware, as suffering from 
Munchausen Syndrome? 
mother: No, not as far as I am aware. 
db: Do you know what it is? 
mother: No.38 

 

                                                 
37 ibid. pp.375-377. 
38 ibid. pp.380-381. 
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The defence barrister consistently moved between the topics of the mother’s 

psychiatric treatment, her childhood asthma, and her daughter’s allegations of sexual 

assault, and as shall be discussed in later sections in this chapter, introduced other 

topics in a bid to establish a narrative of the ‘mad’ mother.  The defence barrister also 

switched between topics that were divided by lengthy time frames and appeared to be 

designed to both confuse and distress the mother. It is noteworthy that such a tactic 

was employed against the victim/survivor in the retrial of case J and that both cases 

had the same defence barrister. 39   At no time in case G did the Prosecutor object to 

the  cross examination of the mother. 

 

In the third and final trial of case G, the third presiding judge provided the same 

latitude to the defence barrister  with regard to using the mother’s psychiatric records 

and counselling files against her.  The barrister argued that he sought to ‘paint a 

picture’40 of a mother who suffers from a specific mental illness, namely CMSP.  His 

analogy of painting a picture of the mother aptly describes the legal preference for 

creating stories rather than presenting facts.  The defence barrister sought to inform  

the third presiding judge about CMSP saying that: 

db: As part of this syndrome, often mother and daughter work together. 
Judge: That often happens.  I mean in all sorts of things. 
db: The mother uses the daughter to – really for her own devices – and often 
the deficiencies in the mother are found in the daughter as part of the syndrome, 
and...the mother herself has been an inmate in a psychiatric institution...(and) 
she herself was  a victim of incest41 (emphasis added). 

 

The mother in case A was also cross examined about medication used for the treatment 

of migraine and epilepsy, just as her daughter had been similarly cross examined on 

the same topics.42  Even medication used to treat hay-fever was included in the list of 

medication brought together by the defence barrister. The mother’s diagnosed epilepsy 

and her migraines were used by the defence barrister  in both cases as a way of 

                                                 
39 See Chapter 5 for a discussion on this point.  This tactic was employed vigorously in the retrial of case 
J and was objected to by the Prosecutor who said that the defence barrister was trying deliberately to 
confuse the victim/survivor and the jury. See case J (1995) pp.576-577 (12/9/95) for a specific example 
of the prosecution objecting to the deliberate tactics of the defence ‘rapid fire action’ in ‘swiftly’ 
changing topics to confuse and distress the witness.   With regards to the mother in case G being cross 
examined in a similar manner, where the defence move between topics that have a long time span in 
between see for example the trial transcript pp.370-385 (1995) and pp.189-198 (1996).  
40 Case G, (1995) trial transcript  p.248. 
41 ibid. (1996) trial transcript  p.11. 
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implicitly portraying her as having a dependency on drugs.  Although such a theme 

may not appear to be directly linked to a theme of mental instability, the implicit 

assumption is that the mother’s character is deficient, because of her supposed reliance 

on medication use, and the tenor of defence questions certainly suggested  that the 

barrister sought to establish such a pernicious link:   

db: You received two to three shots of morphine a week. 
mother: That’s correct.  I am a migraine sufferer and epileptic. 
db: Sometimes when they don’t have morphine you have Pethidine. 
mother: Pethidine doesn’t work on me, sorry. 
db: And you have on tap at home a substance called Promethazine. 
mother: It is so that in an emergency any doctor, a locum, can do a house visit 
and legally give me the prescribed injection. 
db: Over a lengthy period, you ingested 12 Panadeine Forte in the morning and 
12 at night, seven days a week.  That is roughly 168 Panadeine Forte a week 
for a long period of time. 
mother: That’s correct. 
db: During 1993, 1994 you were taking Tryptanol? 
mother: That’s correct. 
db: Sleeping pills? 
mother: That’s correct, sleeping tablets. 
db: In addition to that, seven days a week you were taking fourteen Ducene 
tablets a day.  Which is 98 a week.  
mother: That’s correct. 
db: Phenergan? 
mother: No, I don’t take Phenergan. 
db: Sandomigraine. 
mother: They tried me on a number of medications over a period of years with 
numerous specialists. 
db: Polaramine. 
mother: No, I have never taken Polaramine. 
db: Inderal? 
mother: That would be one of them43 (emphasis added). 

 

The examples in this section demonstrate that the same degree of judicial latitude 

defence barristers had in cross examining victim/survivors, was also provided for them 

to portray mothers as mentally and emotionally unstable women.  In cases A and G the 

defence barristers established a supposed similarity between mother and child with 

regards to mental instability.  In case A both mother and daughter were cross examined 

about their use of prescription medication for migraine and epilepsy, creating innuendo 

that the two feigned sickness, and were addicted to prescription drugs.  In case G, 

                                                                                                                                             
42 The victim/survivor in case A took prescription medication to treat epilepsy and migraine.  See the 
analysis of this in chapter 7. 
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alluding to a supposed specific psychiatric illness and questioning both mother and 

daughter about self-mutilation and other alleged behavioural abnormalities were done 

clearly to establish a narrative of mental instability of both mother and child. 

 

Section II 

Means a) Creativity 
In cases A & B the defence counsel cross examined the mother at length about her 

work as a fantasy sex phone caller and demanded such a degree of intimate details that 

parts of the transcript read more like a sex-call than measured, reasoned cross 

examination.  Clearly this was what the defence  barrister wanted – for the jury to hear 

the kind of details that the mother provided to callers.  Amongst defence questions the 

mother was also asked about specific sexual acts and whether the mother had discussed 

such with her phone clients.  These incidents, including vaginal penetration and oral 

sex, mirrored those the defendant was charged with in case A.44   It was also put to the 

mother by the barrister  that  working as a ‘fantasy’ phone caller requires a good 

‘imagination’.  The mother suggested that anyone who engages in any sexual activity 

would have to have a bit of imagination.45  Immediately following these questions the 

barrister put to her: 

db: Now given your experience in talking about matters sexual and given the 
allegations that have been made in this case, with your experience you could 
contrive the allegations in this case if you were so minded, couldn’t you? 
mother: No. 
db: What, you are not capable of getting a scenario together? 
mother: I don’t go around giving sex education to children let alone my own 
children46 (emphasis added). 

 
It was apparent from the transcript of both cases that the mother became frustrated and 

annoyed at the in-depth cross examination about her former employment and the 

details that were sought.  The mother certainly came across as a strong individual who 

was protective of her children.  Her directness in answering questions about her 

previous employment may have actually worked against her in front of a jury and was 

                                                                                                                                             
43 Case A, trial transcript p285.  See also case B, trial transcript p112. Note Polaramine is a prescription 
drug used to treat hay-fever and other related sinus allergies. 
44 ibid. pp.287-291. 
45 ibid. p.287. 
46 ibid. p.290. 
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obviously appreciated by the barrister, as he actively encouraged the mother to provide 

detailed evidence about such previous employment.    

 

In case B, the same defence barrister further tailored the mother’s evidence about her 

employment as a sex telephone worker, by having the mother provide details about a 

specific area of sex. In case A the barrister asked the mother questions about vaginal 

intercourse and oral sex.  In case B the mother was asked questions specifically about 

sado-masochism and sex.  The defence barrister sculptured the mother’s evidence in 

both cases around a specific sexual topic in order to compare it to her children’s 

evidence about the particular way in which they alleged their father assaulted them:  

db: Your specialty, as I understand, was sado-masochism? 
mother: Yes. 
db: You would talk about oral sex? 
mother: Yes. 
db: Now what was involved in sado-masochism, whipping? 
mother: People just being trussed up, they’ll say things that sick people like. 
db: I just want to cover a couple of those, one is whipping? 
mother: Yes 
db: Being belted? 
mother: Being locked underneath the house for weeks and being treated as a 
slave.  Golden showers.  Do you want me to clarify that? 
db: We’ll pass over that one, thanks very much.  People being belted with all 
manner of objects? 
mother: No, just whips, Mr. (defence barrister) 
db: Just whips? 
mother: Cat-o-nine-tails. 
db: Being made to do demeaning things while they are being belted...go down 
on all fours, more like a dog? 
mother: If that’s what they wanted, that is what they got. 
db: Some wanted to be told they were going to be stood in a corner...some 
people would have to stand at attention and be belted? 
mother: They may well do that.  Some of them like to have candles where the 
sun doesn’t shine too, Mr. (defence barrister) but I don’t think that’s relevant. 
db: You were capable of cobbling together a story about someone running their 
hands against people’s private parts. 
mother: No. 
db: Never talked about that on the  phone? 
mother: No. 
db: You would agree with this proposition that anyone talking about sex on 
Fantasy Phone Lines would have to have some imagination? 
mother: It comes with the job, I didn’t have it initially. 
db: But you developed an imagination.  And that imagination and the very 
experiences you had with fantasy phone calls would give you the capacity to 
get together the very story that’s being given in this courtroom by your own 
children wouldn’t it? 
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mother: No, Mr. (defence barrister), the capacity I had to make up stories and 
to do my job is the same as the capacity that you have to sum up  a case.  I 
mean, you put a lot of thought into your job, I had to put a lot of thought into 
my work and that at no time ever came to my children. 
db: That is not what I am asking you. 
mother: You are asking me if I told my children to make up a story – no, Mr. 
(defence barrister) I didn’t. 
db: So we have got to the point where you have had the experience of talking to 
people on the phone about rubbing their private parts with the hand and you 
have also had experience in talking about people being whipped...in 
combination with some sort of sexual touching? 
mother: That’s correct. 
db: You have heard the allegations by (names the two children) that involved 
them being, as one described ‘whipped’...and ‘belted’...and each describe 
rubbing in a sexual fashion across private parts both, female and male? 
mother: That’s what I was told and that’s what the police were told. 
db: That’s exactly what you talked about on the phone from time to time.  You 
say you wouldn’t have the ability to cobble together a simple story? 
mother: No, Mr. (defence barrister), I don’t take young children and put words 
into their mouths like that. 
db: Just something I would like to ask you about in relation to the matters I just 
raised with you.  If your daughters had a question at the dinner table of a night 
about sex would you answer that? 
mother: If it was about the birds and the bees, yes, Mr. (defence barrister)47 
(emphasis added). 

 
The mother’s previous employment provided a tool that was central to the barrister in 

his portrayal of the mother around the derogatory theme of ‘bad’ mother.  It was used 

also as a means of locating her children’s evidence as stemming from a direct 

influence by the mother.  In both cases the defence barrister cross examined the mother 

around her divorce and previous work history as a deliberate strategy to bolster the 

concept of collusion by linking motive and means.  

 

Means b) Proximity 
The mother in case K was cross examined  about her and her son’s friendship with an 

adolescent, the same age as her son, who  also allegedly suffered sexual abuse.  This 

topic was directly linked to questions about the mother and son’s crimes compensation 

application, the linking of which was to strengthen motive and means.48   Following 

these questions, the barrister suggested that it was the mother who encouraged her son 

to go to the police and make a statement against her former husband, and the barrister 

                                                 
47 Case B, trial transcript pp.122-123. 
48 Case K, trial transcript pp.262-278. 
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finished this topic by asking the mother about the ‘strained’ relationship with her 

former husband and her eldest son, who was supporting the accused.49   The sequence 

of topics linking crimes compensation, contact with an alleged victim/survivor, and a 

difficult relationship with the accused reflects the same sequence used by the defence 

barrister against the victim/survivor in case K.  

 

In case G the mother trained as a nurse and was also involved as a volunteer with a 

local organisation that provided support and friendship for victims of sexual abuse and 

non-offending family members.  As discussed in section C, the mother had disclosed in 

private counselling that she had been sexually abused by her own father.  In voir dire 

evidence the expert witness for the defence suggested that two of these factors, the 

mother’s claim of childhood sexual abuse and being a trained nurse, were ‘signs...of 

considerable concern pointing towards the possibility of this syndrome.’50   In other 

words, the mother’s medical knowledge from her nursing, and her claim of childhood 

sexual abuse marked her as someone who had, according to the expert witness, the 

necessary ‘skills’ that would assist a person gaining knowledge about ‘how what we 

might term the sexual abuse system works.’51   Taken on face value, such a comment 

suggests that anyone with a background in a health related field such as psychology or 

social work could provide a person with skills that would enable them to fabricate false 

allegations.  

 

Not surprisingly, given his previous argument, the expert witness considered that the 

mother’s association with a community group that supported victims of sexual abuse 

and non-offending family members, added ‘slightly more weight to the possibility of 

(her) having this syndrome.52   In cross examination the mother was questioned at 

length on several occasions about her involvement with a community organisation 

assisting victims of sexual abuse and their non-offending family members: 

db: Have you been a worker for a victim support group in Adelaide for child 
sexual abuse? 
mother: Yes. 
db: What is the name of that organisation? 
mother: It was called ‘People Against Child Sexual Abuse’. 

                                                 
49 ibid. 
50Case G, (1995) trial transcript  p.176. 
51 ibid. p.175. 
52 ibid.  
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db: You were counselling people there, were you? 
mother: No, I didn’t counsel people, I was a volunteer co-ordinator. 
db: Yes, and during that period of time, you got to know a lot about sexual 
assault, wouldn’t that be right? 
mother: Yes, I attended different workshops. 
db: Yes, and you had a lot of experience with people who had suffered sexual 
abuse? 
mother: I was involved with people yes. 
db: You yourself came across examples of sexual abuse, would that be right? 
mother: Yes. 
db: Are you able to say whether you would take files to your home at all? 
mother: Yes we had to at one point because it wasn’t possible to work at the 
office for health reasons for a short period of time.’53 

 

A short while later the defence barrister attempted to link the mother’s association of 

the community organisation with her private disclosure of claims of intrafamilial 

sexual abuse made in private counselling: 

db: How long after joining People Against Child Sexual Assault did you get 
your flashback? 
mother: I don’t remember. 
db: A week? 
mother: I don’t remember. 
db: A month? 
mother: I don’t remember. 
db: A year?54(emphasis added) 
 

The  mother in case G had her association and contact with other families where child 

sexual abuse had occurred used by the defence barrister to form part of a narrative 

pertaining to the means by which she had knowledge of sexual abuse.  The  mother in 

cases A & B could also be linked to the concept of ‘proximity’ in that her work as a 

fantasy phone caller was used by the defence barrister to suggest an ability for her and 

her children to create stories of a sexually explicit nature that were used to make 

allegations about the accused.  In case A the defence barrister suggested to the 

victim/survivor that she answered the sex calls on behalf of her mother, which she 

denied and in cross examination of the mother, the barrister suggested that her 

daughter answered the phone when clients rang, which the mother denied.55   

 

In this chapter and the previous chapter, defence barristers developed a narrative 

construction which included providing the jury with a scenario of victim/survivors and 

                                                 
53 ibid. pp.337-343. 
54 ibid. p.366. 
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where applicable, their mother, obtaining a direct or indirect  acquisition of sexual 

knowledge that enabled them to create false allegations of sexual abuse.  

 

Section III 

Non-supporting Mothers: Positive Image Management 
A brief analysis of the construction of mothers who were unsupportive of their 

children, but supporting of their husbands, is worthwhile because of the lengths  

defence barristers went to in projecting a positive image of these mothers, whether or 

not they gave evidence.  In three cases analysed the mother rejected her daughter and  

supported the husband.  However, only in case H did the mother give evidence at the 

trial in support of her husband.  In cases J and N the mothers sought refuge under 

section 400 of the Crimes Act that protects a spouse and other family members from 

being compelled to give evidence against spouse or other family member.  In case J the 

mother also refused to give evidence on the grounds that she may incriminate herself.56 

 

In case H, the mother’s evidence-in-chief, led by the defence barrister was simple and 

designed to portray her as a good and caring wife and mother.  She was a homemaker 

and gave evidence that her life was devoted to preparing meals and caring for her 

family.  Indeed she said that it was not possible for her husband to have ever sexually 

abused her daughter because the mother was rarely if ever away from the home.  

Shopping, she claims, was done only when the children were at school.  Her evidence 

in essence was that there were no opportunities for her husband to abuse her daughter, 

because she was never away from the family home and that her daughter was never left 

at home alone with the father.57   Even when cross examined by the Prosecutor about 

leaving the house on weekends to visit or do errands the mother insisted that her 

daughter came with her.58  The objective of the defence barrister was obviously to 

portray a happy and ‘normal’ family life, and went to great lengths to have the  mother, 

in her evidence-in-chief, over communicate the image of the dutiful wife and mother.  

Such a portrayal reflects family dysfunctional literature which suggests that ‘good’ 

mothers are able to prevent father-daughter rape by adopting and maintaining a 

                                                                                                                                             
55 Case A, trial transcript pp.224-227 & 297. 
56 A fuller discussion  on this point can be found in the appeal decision of J, see R v J Victorian Court of 
Appeal (No 2) (1998) 3 VR 602. 
57 Case H, trial transcript, see pp.160-178. 
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traditional role.  Such a role requires women to be subservient to their patriarchal 

husbands by fulfilling the dutiful wife/mother role.   

 

The mothers in cases H and N were presented by the defence barrister, whether 

through their own evidence or the defence narrative, as home makers whose dominant 

duties were cooking and home care.  The women were also portrayed as having little 

activity outside of the home making it easier for the barrister to suggest, as family 

dysfunctional literature has, that ‘incest’ simply could not occur in a family where the 

mother’s presence was ubiquitous. In defence narratives, the classic patriarchal family 

structure of the bread-winning husband and dutiful housewife are equated with family 

harmony that is disrupted only by the opprobrious allegations of the daughter.     

 

The evidence of the victim/survivor in case H, that she told her mother about the 

sexual abuse, resulting in the mother summoning  the family medical practitioner to 

the home, was denied by the mother.  Although the mother could recall that her 

daughter was never home alone with her husband, she stated that it was too far back to 

remember the details of the practitioner’s visit.  She said that she did ask her husband 

if he had been ‘molesting’ the daughter and, when he denied such, she never asked him 

any further questions on the topic.59 One might ask why a mother who insisted that her 

husband never raped or sexually assaulted their daughter felt the need then to ask her 

husband if he had ever ‘molested’ her.  Further is the underlying tension in the 

mother’s evidence that her husband could never have abused the daughter because the 

daughter was never ever at home alone with him.  Perhaps the Prosecutor could have 

asked the mother why she never left her daughter at home alone with her husband and 

why she wanted to express and claim so confidently in her evidence that she could 

recall her daughter never being left alone with him?  

 

In cases J and N  mothers were constructed by proxy through brief questions put either 

to the victim/survivor, the accused or other family members.  In case N the 

victim/survivor was asked several innocuous questions that constructed the mother as 

an attentive housewife.  At one point the barrister highlighted, through cross 

examination of the daughter, that the mother ‘always’ spent the entire Sunday in the 

                                                                                                                                             
58 ibid. p.179. 
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kitchen ‘baking for the family.’60  In case J the victim/survivor had been warned prior 

to entering the witness box that she would not be able to give evidence of the extent to 

which she had made numerous disclosures to her mother about the sexual abuse she 

suffered by her father.61  In this way, the mother was protected by the defence barrister 

from having the jury hear negative evidence about the mother.  Questions relating to 

the mother were put to the accused and his sons, and again were innocuous and framed 

in a way to portray the mother as a good housewife and mother.  

 

The supporting mother in case H thus represented the ideal patriarchal model of a 

mother and wife.  Dedicated to domestic duties and childcare she represented a strong 

contrast to the portrayal of mothers who worked in the public sphere, who argued with 

and separated from their husbands, took medication or attended counselling or sought 

other means of help for themselves or their children.  In cases J and N the background 

of the mother was kept hidden, however, through careful management, the barrister did 

attempt to portray an image of the good mother and loyal wife who remained 

supportive of her husband, regardless of the unsavoury allegations against him by her 

daughter. 

 

It is interesting to note that those cases which involved mothers supporting the husband 

over the daughter, occurred in three cases of long term sexual abuse.  Further, that the 

victim/survivors in these cases disclosed the abuse to their mothers who refused to act 

in a manner which could be considered as protective of their daughters.62  In case J the 

victim/survivor claimed to have told her mother of the abuse on a number of occasions 

from age nine and medical files support this claim.  In her trial evidence the 

victim/survivor said that she continued to tell her mother until she was in her teens, 

and after violence was used upon her after each disclosure, along with further rejection 

from the mother, the impact on the victim/survivor was such that she never disclosed 

to anyone until the time she planned to escape the family home.  In case H the 

                                                                                                                                             
59 ibid. pp.187-188. 
60 Case N, trial transcript p.43. 
61 See “Caroline” in National Conference on Sexual Assault and the Law. Conference Proceedings. 
Victoria: Project for Legal Action Against Sexual Assault, 1995, pp.55-69. 
62 Evidence in the victim/survivor’s statement and evidence in medical files by the then family physician 
suggest that the mother did attempt to protect her daughter at a young age, and note that the mother also 
caught her husband sexually abusing the daughter. However, the mother later failed to provide any 
protection to the daughter and also emotinally abused her as the abuse continued. 
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victim/survivor claimed that she disclosed the abuse to her mother as a teenager and 

aside from telling the family medical practitioner when he visited the family home, no 

other action was taken by the mother to protect the daughter from further abuse.  When 

she made her disclosure to the police, her mother rejected her entirely.   

 

In case N the victim/survivor stated in her police statement that she wrote and told her 

mother of the sexual abuse when she married and that her mother never replied and 

later rejected the daughter entirely.   

 

Deliberate Juxtapositions  
As discussed in Chapter Seven, defence cross examination often appears to be 

structured in a way that deliberately juxtaposes topics and themes that enhance 

narrative constructions and discredit victim/survivors.  The same structural pattern 

appeared in the cross examination of mothers who supported their child/ren. 

 

In cases A, B, C, E, K and L the mother’s positive relationship with her child was 

juxtaposed with marital discord.  In doing so, the concept of collusion did not need to 

be explicitly highlighted.  The implicit suggestion was that the mother’s preference 

was to support her child over and above her husband because of their estrangement. 

 

In case G and to a lesser degree case A, the mothers were portrayed around a dual 

motive of revenge and instability.  In case G the extent to which the defence barrister 

was able to attack the mother’s character is deeply disturbing, particularly as most of it 

was irrelevant to the charges in the trial, was extremely hostile and demeaning and 

consisted almost entirely of attacks on her credibility, gleaned from her private medical 

and counselling files.  The barrister was also able to introduce evidence from relatives 

of the mother, who were supporting the accused, that the mother’s general character 

was such that she was not a reliable witness under oath.63  In cases A and B the mother 

was clearly portrayed as being sexually promiscuous and as a person of unsavory 

character.   

 

Conclusion 

                                                 
63 Case G, trial transcript (1996) pp.267-279.  
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In these cases, defence cross examination focussed on themes designed to complement 

each other.  Supporting mothers were subjected to a cross examination that appeared to 

have a domino effect in that the defence  narrative construction was designed to vitiate 

the credibility of mothers, and in doing so, affect the credibility of their child/ren.  

Mostly, defence barristers presented stereotypical stock stories, albeit some in extreme 

form, portraying images of mothers as women who were unstable and vengeful and 

greedy towards their husbands.  Also, that they portrayed such women as, on the 

whole, resourceful in obtaining or providing themselves and their children with the 

necessary information to bring about false allegations of sexual abuse.   By juxtaposing 

themes of motive with means, defence barristers were able to damage the credibility of 

mothers, even in their complete absence as in case D.  Lafree and Reskin conducted 

research on jurors’ responses to victims in rape cases, and found that the evidence of 

women whose behaviour violated stereotypical notions about ‘proper’ female 

behaviour contributed to conservative jurors assigning them little credibility.64   

 

Whilst the supporting mothers in these cases were not the primary victims, the 

comparison between these women and jurors’ attitudes towards adult women in rape 

trials is worth highlighting.  This is especially noteworthy given that those mothers, 

who were supporting their husbands against their children, were portrayed positively 

around conservative and traditional stereotypes of the ‘good wife’ and ‘good mother.’ 

 

Ultimately, in the narratives constructed by defence barristers and most often 

supported by judges, women who believe and support their children against their 

husbands, can be attacked with impunity and punished for directly questioning the 

actions and authority of men. The burden of their considered audacity in believing 

their child/ren is disapproval, disbelief, denigration and defilement of themselves as 

people.65  

 

                                                 
64 Lafree, G. & Reskin, B. “Jurors’ Responses to Victims’ Behavior and legal Issues in Sexual Assault 
Trials.” Social Problems.  v.32, no.4, 1985, pp.389-407, p.401. 
65 Louise Armstrong also discusses how the law and welfare agencies treated  women who believed their 
children’s disclosures of sexual abuse and were not believed.  Further, these women tried to protect their 
children from court orders demanding that they give their husband’s access to the children and the 
punishment meted out to women who refused such court orders.  See Armstrong, L. Rocking the Cradle 
of  Sexual Politics. Massachusetts: Addison-Wesley, 1994; Armstrong, L.  “Making an Issue of Incest.” 
in Leidholdt, D. & Raymond, J. eds. The Sexual Liberal and the Attack on Feminism. New York: 
Pergamon Press, 1990, pp.43-55. 
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Child sex abuse literature is replete with themes of colluding mothers on two levels.  In 

the therapeutic environment  the mother is considered to have colluded in a way to 

cause the abuse by being a bad wife and mother.  Within an adversarial environment 

the mother is regarded as colluding with her child/ren to bring false allegations against 

her husband, especially where there is any evidence of marital disharmony, divorce or 

custody dispute.66  In contrast, some researchers have suggested that parental 

separation and divorce may actually provide a child with an opportunity to disclose 

allegations of abuse because of the absence of the offender from the family unit.67  

Should sexual abuse be legally proven, very often the mother will shift into the former 

collusion role in the defence narrative, where she is considered a mitigating factor for 

her husband’s offending.  Such objectification occurred in case L and will be discussed 

in more detail in Chapter Ten ‘Construction After Conviction.68 

 

The efficacy of a defence strategy that infers mother-child collusion is made obvious 

by the fact that of the seven trials where mother-child revenge and collusion were a 

pivotal feature, four resulted in jury acquittals.69  Three of those four trials, A, B & G,  

involved what can only be described as extremely aggressive and hostile cross 

examination of the mothers in which their characters were attacked on a very personal 

level.   

 

                                                 
66 See for example: Green, A. “True and False Allegations of Sexual Abuse in Child Custody Disputes.” 
Journal of the American Academy of Child Psychiatry.  v.25 (4) 1986, pp.449-458;  Thoennes, N. 
“Child Sexual Abuse: Whom Should A Judge Believe? What Should A Judge Believe?”  The Judges’ 
Journal. v.27 (3),  1998, pp.14-18. 
67 Goddard, C. Child Abuse and Child Protection. Marrickville: Churchill Livingstone, 1996, p.169. 
68 This was clear in case L.  At the trial level the defence portrayed the mother as colluding with her 
daughter to bring about false allegations of sexual abuse to avenge her former husband.  Upon 
conviction, the mother was portrayed at sentencing as a strong mitigating factor in causing her husband 
to sexually abuse the daughter.  This point will be discussed in more detail in Chapter 10. At the first 
trial of case L a witness gave evidence that the mother of the victim/survivor was not a very good 
mother.  In his charge to the jury, prior to them deliberating, the trial judge reiterated this evidence, 
saying that the mother was described as a  ‘neurotic woman’ who was ‘useless’ at running the family 
home.  In the judge’s charge at this trial the mother’s character was attacked.  She was cast as a ‘bad’ 
wife and mother, whilst the character of the husband as accused is always protected in these trials. (see 
trial transcript, 1993  p.28a-29a) The transcript of sentencing plea for this first trial was not available but 
the mother’s role in the family was raised at a pre-sentence hearing. 
69 Cases A, B, D, G, 
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Nearly all pre-feminist literature on child sexual abuse vilifies and pathologises 

mothers for what their husbands do to their children.70  It should not therefore surprise 

us that such a dominant theme is regurgitated with frightening precision in the 

courtroom.  Some contemporary socio-legal literature continues to maintain an 

entrenched suspicion of child sex abuse cases, where the mother is supporting her child 

and is currently separated and/or a custody dispute is in process.71 

  

The next chapter is devoted to a specific theoretical paradigm developed by this 

researcher which relates to a pattern of defence cross examination that is designed to 

further eviscerate the credibility of victim/survivors and supporting mothers. 

 

 

                                                 
70 See Chapter 2  Note also that this researcher sat through the cross examination of  one of the mothers 
in these trials and her distress and anger was evident.  So too was her apparent dignity and strength to 
fight for her daughter. 
71  See for example Green, op.cit., Thoennes, op.cit., Byrne, K. “Child Sexual Abuse and Professional 
Evaluations: Cross Examination of the One-Sided Witness.” Australian Family Lawyer.  v.5, (3), 1990, 
pp.24-27; Gallet, J. “Judicial Management of Child Sexual Abuse Cases.” Family Law Quarterly.  
v.XXIII, no.3, Fall, 1989, pp.477-488. 
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CHAPTER 

  9 
Forced  Errors 

 

 

“As God is my witness, that is the truth, and the sick thing is you know it.”1 

 

Introduction 

When cross examining the victim/survivor with regard to the charges of sexual abuse, 

the vast majority of defence questions target peripheral and minute details connected to 

the specific charges. At times defence barristers will repeatedly ask the same questions 

throughout cross examination, sometimes slightly rephrasing the question, in the hope 

of obtaining an answer that varies, even slightly, to that given previously.  Legally, 

these errors in evidence are referred to as ‘prior inconsistent statements’, and  legal 

counsel on both sides juxtapose these transcribed inconsistencies to present to the jury 

as exhibits. This chapter demonstrates a defence tactic, which I have conceptualised as 

‘forced errors’, to identify how defence barristers plan their attacks on the credibility 

of the victim/survivor’s evidence through the narrow and highly selective use of minor 

errors in evidence.  Following the introduction, this chapter is organised into three 

sections:  

Confusion as One Method of Attack;  

Forced Errors as a Defence Tool; and,  

Peripheral and Minute Details.   

 

                                                 
1 Case J (retrial 1995) trial transcript, p.325 (5/9/95). The victim/survivor had withstood close to 8 days 
in the witness  box when this comment was made.  After her cross-examination finished  3 days later, 
the jury were discharged and a new trial commenced again. 
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The purpose of these sections is to demonstrate the reliance defence barristers place on 

prior inconsistent statements as a legal tool to strengthen their narrative and discredit 

victim/survivors and other prosecution witnesses.  

 

Victim/survivors are cross examined first at a committal hearing in the Magistrates’ 

Court.   At such a hearing the victim/survivor is usually subjected to fairly rigorous 

cross examination, as the defence barrister seeks to gauge weaknesses and strengths in 

the victim/survivor, and in the veracity of her evidence.  Defence questions specifically 

target minor details such as the clothing worn by the victim/survivor at the time of the 

incident/s, the decor of the room or other structural or environmental factors relating to 

a specific incident, and so on.  The evidence given by the victim/survivor at the 

committal is closely compared to the evidence in her police statement prior to the 

commencement of the trial.  Therefore, at the trial, the defence may have already 

collated ‘prior inconsistent statements’ taken from comparisons between the evidence 

in the victim/survivor’s statement and committal evidence.  At the trial, the defence 

have another layer of evidence that they can compare, giving them at least three 

documents from which to draw inconsistencies: the victim/survivor’s statement, 

committal evidence and trial evidence.  If a jury has been discharged without verdict, 

either through a trial being aborted or a hung jury, the defence may have possibly four 

or five transcripts from which to attack the victim/survivor’s evidence on 

inconsistencies.2 

 

This research found that prosecution barristers do not have the same opportunity as 

defence counsel to collect the same level of prior inconsistent statements.  For various 

reasons  witnesses for the defence are not required to make a police statement that can 

be examined prior to a committal and compared to their evidence at  trial.   
 
This then limits the scope for the Prosecutor to make comparisons between sets of 

evidence as opposed to that given the defence barrister.  Because the defendant gives 

no evidence at the committal, and can choose whether or not to give evidence at trial, 

he has the opportunity to avoid prior inconsistent statements.  Moreover, the fact that 

his record of interview with the police, prior to being charged, is ‘edited’ so that 

anything prejudicial to him is removed and cannot be used as evidence again him in 
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the trial, ensures that few inconsistent statements, and therefore, forced errors, can be 

used against the defendant should he give evidence.   

 

Minor inconsistencies in evidence or an inability to recall the exact detail given by 

victim/survivors in evidence at a prior committal or trial, or perhaps even given in the 

evidence from the previous day, form a vanguard in defence cross examination 

techniques.  ‘Prior inconsistent statements’ form a solid basis in many defence cases.   

 

The reason for referring to them as ‘forced errors’ has to do with the way in which 

prior inconsistent statements are deliberately designed and sought after by defence 

barristers. At a trial, the barrister very often leads the evidence of the victim/survivor 

into a predetermined fault.  That is, the barrister already has evidence of a prior 

inconsistent statement or conversely, has the previous evidence in front of him and 

recanvasses the issue in order to elicit any variation that he can capitalise on  

immediately as an ‘error’ which becomes evidence of a ‘prior inconsistent statement.’ 

 

Lawyers use the tactic of forced errors in an attempt to seriously discredit the evidence 

of a witness.  This is a form of dual impression management in that the credibility of 

one witness is damaged, and as a consequence, the credibility of the adversary is 

enhanced. 

 

In essence, the use of forced errors allows the defence to put a question to the 

victim/survivor knowing already that the question will force the victim/survivor into an 

admission that an earlier piece of evidence is inconsistent with her current evidence. 

Throughout the trial process the defence barrister collates these ‘prior inconsistent 

statements’, which are tendered as evidence to be given to the jury as supporting proof 

that the victim/survivor has not told the truth. 

 

Confusion as One  Method of Attack 
As mentioned in Chapter Seven, while the tactic of some defence barristers is to seek 

to deliberately confuse victim/survivors, the flow on from such a manoeuvre is the 

hope that the jury will also be confused.   Case L (retrial) provides a good example of 

                                                                                                                                             
2 Note that such a situation occurred in cases A, C, G, J, K and L. 
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just how useful prior inconsistent statements were to be used as a mechanism to 

hopefully confuse a jury and the victim/survivor. In pretrial arguments the defence 

barrister in the retrial of case L stated that he would be relying heavily on 

inconsistencies between the victim/survivor’s evidence taken from trial transcripts 

relating to the committal and two previous trials; one complete and one incomplete.   

Aware of the impact that such a defence tactic would have on the jury and the 

victim/survivor, the judge stated:  

Judge: You’re going to be cross-examining on the basis of 
a prior inconsistent statement on a primary inconsistent 
statement and what she said at the prior, what she said at 
this, that and the other thing...defence by obfuscation 
rather than anything else, it seems to me, the jury won’t 
know what version they’re dealing with.  
db: Hopefully by the end of the day that’s the view the 
jury will take...3 
 

In acknowledging the obvious advantages for the accused through the use of such 

tactics the judge in case L conceded that the defence barrister, ‘might score some big 

points...if you get the right information...you can discredit her on (date of specific 

charged incident)’.4 The judge further suggested that cross examination on an 

inconsistent statement was a ‘common art’ for lawyers, providing them with the 

opportunity to use ‘forensic skill and ability to make something of it.’5  Rather than 

seeking to elucidate trial evidence for the jury, the judge and defence barrister consider 

the notion of defence by obfuscation and trial by confusion are just and worthy 

elements in judicial process.   

 

Strategies of putting questions to the victim/survivor across a continuum of time, rather 

than in chronological order of charges, (as the Prosecutor must adhere to in his 

examination in chief), and blending these with questions about the issues to do with the 

character of the victim/survivor, very likely confuse a jury, just as the defence 

intended. The Prosecutor at the retrial of case J argued on a number of occasions that 

the ‘scatter gun’ style of defence cross examination was becoming too confusing to 

follow.6  The judge disagreed, suggesting that such a style was designed to test the 

                                                 
3 Case L (1996 retrial) trial transcript, p.23. 
4 ibid. p.21. 
5 ibid. pp.455-456  In several other trials judges referred to defence lawyers as using a ‘forensic skill’ in 
relation to prior inconsistent errors and other cross examination techniques. 
6 Case J (retrial 1995) trial transcript pp. 350-355 & 399-407 (6/9/95). 
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memory of a witness and to stop them from fabricating answers from the witness box.7   

What makes this example interesting is that the jury also complained that they were 

‘confused about questions being asked from various transcripts...and various 

documents the {defence barrister} just sort of coughed up . . .we are sort of a little bit 

confused’.8   The trial judge instructed the jury that the victim/survivor had given 

evidence in other cases and told the jury it ‘is of no concern to you as to the nature of 

those (previous) occasions.’9 

 

If defence tactics create confusion among jurors and even Prosecutors, the confusion 

created for victim/survivors, in particular child victim/witnesses can, and I would 

argue, does have significant ramifications for the quality of evidence given by 

victim/survivors, as well as the degree of distress that such confusion may create.10   

 

Forced Errors as a Defence Tool 
Whilst notions of ‘common sense’ might dictate to a reasonable person/s that it is not 

possible to recall every minute detail of one’s life or of particular incidents, the mantra 

of defence cross examination is that any and every detail, no matter how peripheral or 

minute, is central to the victim/survivor’s evidence.  Further,  such details can be asked 

for again and again in the hope that the slightest variation can be capitalised on by the 

defence to the utmost extent.  A good example of the value of this tactic is found in 

case L.  The judge made comment about the opportunity for the defence to create 

                                                 
7 Case J (retrial 1995) trial transcript p.407 (6/9/95). 
8 ibid.  p.358 (6/9/95). 
9 ibid. p.365.  Note that this  jury  were discharged after the victim/survivor gave 10 days of evidence.  
Another jury were empanelled and the victim/survivor began her evidence again.  
10 The time frame between the age of the child or young adult when a particular incident occurred along 
with the time span between them disclosing the incident and then formally making a police statement, 
and the time between the disclosure, police statement and then trial can create situations whereby the 
victim/survivor may recall more details of an incident at the trial that were not in their police statement 
and vice versa.  A reasonable explanation for this may well be that the victim/survivor is forced to 
rethink and to relive incidents of sexual abuse and in doing so recall more detail or perhaps forget areas 
of detail previously noted in counselling files or a police statement.  The child’s age between alleged 
incidents of abuse and their disclosure and police statement etc. are also significant features that can 
result in a child not being able to recall some details given over a period of time.  Case D is a good 
example where the child was attacked by the defence barrister in cross examination for providing 
information about a specific incident that was not provided in the child’s police statement or committal 
evidence.  The child stated that since giving evidence at the committal he had begun to remember things 
about that specific incident.  This response is most reasonable, but was seized upon by the defence to 
infer that the child was embellishing his evidence and that he was telling ‘lies’.  See trial transcript 
pp.27-28 & 49. 
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advantages for themselves by creating an issue out of evidence that might otherwise be 

innocuous or irrelevant.11  

 

Asking victim/survivors about the clothing worn, such as what colour skirt or pyjamas 

they were wearing at the time of an incident, or the asking about the interior of the car, 

its colour, make and model, or what the child ate for dinner that night some five years 

ago, are favoured defence questions designed to push the victim/survivor to provide 

exact details.  Later on the same questions are put with the specific aim of obtaining an 

answer that has any variation, no matter how slight.  Sometimes defence barristers will 

ask the same questions a number of times, mixing them around and perhaps slightly 

rephrasing them in order to elicit an answer that differs from the previous answer/s.  

Not surprisingly, in each trial there were examples of  victim/survivors responding to a 

repetitive question, often one requesting minute details about an incident, with a 

response that varied from one previously given.  The defence were  quick to capitalise 

on these variations, no matter how minor, and to claim that such  variation was proof 

that the victim/survivor was untruthful and therefore fabricated her allegations.     

 

In case C the victim/survivor was questioned about her previous evidence regarding 

the family’s visits to the home of a family friend. One of the charges in this case 

related to the evidence of the victim/survivor that her father had vaginally penetrated 

her in the car, whilst taking her to visit a friend.  The defence cross examined the girl 

at length regarding the exact number of occasions that she had visited her friend’s 

house: 

db: You told the jury yesterday that you had gone to visit (friend)? 
v/s: Yes. 
db: Once, right? 
v/s: No, I went to visit her before with my family. 
db: But do you remember me asking you yesterday how many times you’d 
been to (friend’s) house? 
v/s: Yes. 
db: And you said once to visit and once to spend the night? 
v/s: Yes. 
db: Do you want to change that now? 
v/s: We went a couple of times with my family. 
db: You remember giving evidence at the trial last week, under oath – I’ll be 
referring to page 46 beginning at line 31, do you remember this question, “How 
many times approximately, have you been to (friend’s) house?” Answer, “I’ve 

                                                 
11 Case L (retrial 1996) trial transcript pp.455-456. 
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been to her house a couple of times.”  “More than once?” “Yes.” “More than 
twice?” “Yes.” “More than three times?” “Yes.” “More than four times?” “I 
don’t know.”  “So it could be four times or less, is that right?” “I think it was 
more than four times.”  “Would it have been more than five times?” Your 
answer, “Probably, I don’t know.”  Do you remember those questions and 
answers? 
v/s: Yes. 
db: And then you come in and tell the jury at this trial, just been there twice, 
once to visit, once to spend the night.  Now which is true? 
v/s: I’ve been to (friend’s) house a couple of times to visit with my family. 
db: Which is true, two times or more than five? Which is true? 
v/s: More than four. 
db: More than five times is true? 
v/s: Yes. 
db: So when you told the jury, once to visit and once to spend the night, you 
were lying.  You would agree with me, wouldn’t you, that there’s a big 
difference between two and more than five? 
v/s: Yes.12 (emphasis added) 

 

The defence also cross examined the child in case C at length about the colour of the 

family car in which she alleged one of the incidents of sexual abuse had taken place.  

The father had owned several cars over a relatively short period of time and 

understandably, the victim/survivor gave responses at the trial that contradicted her 

statement and committal evidence regarding the colour and interior design of the 

family car in relation to a specific incident on the presentment.  The defence  

highlighted these inconsistent statements in their cross examination.13  

 

In case D the defence barrister relied almost entirely on comparing the evidence of the 

child between the committal hearing and the current answers given at this trial: 

db: You say his pants were down to his ankles, right? 
v/s: Yes. 
db: And he says, “Come over here”? 
v/s: Yes. 
db: That he just said to you, “Sit on my penis”? 
v/s: Yes. 
db: Is that what he said, was it? 
v/s: Yes, as far as I can remember. 
db: He just said, “Sit on my penis”? 
v/s: Yes. 
db: I want you to be accurate about this, is that what he said? 
v/s: I don’t know.  As far as I can remember he said that or something to the 
same line (sic). 

                                                 
12 Case C trial transcript, pp.74-75. 
13 ibid. pp.31-32. 
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db: You said, “Do I have to”? 
v/s: Yes. 
db: You’re sure about that, aren’t you?  That you said, “Do I have to”? 
v/s: Yes. 
db: You’re also sure that he spat on his fingers? 
v/s: Yes. 
db: You see, do you remember being asked some questions about this matter a 
couple of months ago in September of this year? 
v/s: Yes. 
db: You remember me asking you some questions about this matter don’t you? 
v/s: Yes. 
db: One of the questions I asked you was – 26, line 28 – “Did you say anything 
like why do I have to sit on your lap or I don’t want to do this or anything like 
that? And your answer was “No”.  Is that right? 
v/s: Yes. 
db: You were giving evidence in a court and you were sworn to tell the truth 
weren’t you? 
v/s: Yes. 
db: What you told the court on that occasion was wrong wasn’t it? 
v/s: Yes.14 

 

A short time later a similar exchange occurred in cross examination questions  relating 

to an incident in which the child gave evidence that his stepfather had parked the 

family car in a secluded spot and made the child sit on his erect penis: 

db: Can you remember what you did after that? (after car was parked) 
v/s: No. 
db: In that case, is it, that you can’t remember what you did after that? 
v/s: Well, I know somehow I don’t know if he told me to sit down on his penis 
or not, but I know I got there somehow. 
db: Somehow just happened? 
v/s: No. 
db: You tell us how it happened? 
v/s: I don’t know. 
db: I suppose if you don’t know how it happened, you don’t know how many 
times it happened, (penis entered him) do you? Because it didn’t happen at all, 
did it. 
v/s: Yes. 
db: You tell us what happened? 
v/s: Well, he put his penis into my bottom. 
db: How did he do that? Did he touch your bottom? 
v/s: No. 
db: You see, I thought you told us earlier that he had touched your bottom with 
his fingers? 
v/s: Yes. 
db: You’ve just told me a moment ago that he didn’t touch your bottom? 
v/s: Yes, he didn’t touch my bottom while he was putting his penis in. 

                                                 
14 Case D trial transcript, p.27. 
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db: Can you tell us how it is that you came to sit on it? 
v/s: No. 
db: Can you tell us now how many times it was that you say his penis touched 
your bottom? 
v/s: I can’t remember. 
db: But do you say that you remember crying? 
v/s: Yes. 
db: Although you told the court in September that you didn’t cry...You’d 
remember crying, wouldn’t you? 
v/s: Not really, sometimes you forget it. 
db: Can you tell us how it is that you came to sit on it (stepfather’s penis).15 

 

This example reflects a similar style of defence questions in which victim/survivors are 

expected to provide details of the exact sequence in which the sexual abuse occurred, 

as well as what was said and their response to the incident at the time.  Demanding 

answers to these types of questions provides the barrister with an opportunity to glean 

variations in the child’s evidence.  In the above trial transcript excerpt the child’s 

evidence about what he said to his stepfather at the time of the incident in question is 

quickly juxtaposed to his comments made at the committal hearing several months 

earlier.   That is because the defence barrister has the previous evidence of the child in 

front of him and deliberately asks questions on incidents, particularly those that have 

scope for minute or peripheral details to be gauged, in order to match a current 

response with a previous response or responses.  

 

Often defence barristers purposely group together multiple incidents of prior 

inconsistent statements, often from several topics previously canvassed, so that the jury 

hear a monologue of previous transcript evidence from the defence barrister, 

accompanied by admissions of error in evidence by the victim/survivor.  Interspersed 

with the defence catalogue of minor errors in evidence are consistent reminders to 

victim/survivors, especially child witnesses, by the defence barrister that he or she  had 

given evidence ‘under oath’ or had ‘sworn on the bible to tell the truth’.  Trials 

examined in this research were replete with examples of defence barristers highlighting 

prior inconsistent statements with accompanying comments about the oath taken by the 

witness.  On occasions, barristers took these admonishments to the next level, 

informing children and young adults of the ‘penalties’ for committing ‘perjury’.16 

                                                 
15 ibid. pp.48-49. 
16 See for example Case M, trial transcript pp.350-351; Case K, trial transcript p.186; Case G, trial 
transcript pp.74-76. 
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These stylised commentaries juxtaposing errors with sworn oaths are frequently used 

by defence barristers to heighten their narrative to the jury as well as to intimidate and 

humiliate the victim/survivor.  On occasions defence barristers put forward the prior 

inconsistent statements they had amassed on a topic or incident and invited the child to 

tell the jury which was the ‘true’ version.17  

 

In case K the victim/survivor was cross examined about evidence he had given at the 

committal hearing which was almost a year prior to this trial.  In his evidence-in-chief 

at the trial the victim/survivor was not sure about two peripheral details concerning an 

incident of sexual abuse that occurred in 1987, and the defence capitalised on this area 

in their cross examination:  

db: You read through the (police) statement before you signed it in 1993? 
v/s: Yes. 
db: You even acknowledged that if you made a false statement, you might find 
yourself charged with perjury? 
v/s: That’s right. 
db: You’ve said on an earlier occasion, haven’t you, when you gave evidence 
in the Magistrates’ Court, that you actually saw (sibling) on that day after 
you’d had a shower? 
v/s:  I’m not sure. 
db: You can’t remember what you said in the Magistrates’ Court? 
v/s: That’s right. 
db: I suggest you were being asked some questions about the presence of 
(sibling) in the house on this day, in the Magistrates’ Court.  Do you remember 
being asked some questions about that? 
v/s: Not about that specifically, no. 
db: I put to you that you were asked this question, p.24 “The rooms are all 
adjacent to one another with the doors open?” Do you remember being asked 
that question? 
v/s: No. 
db: Further at the same page you were asked, “Where did you see him?”, in 
reference to (sibling), and you said, “In the lounge room when he was having 
his Easter egg.” “That would be about half past eight?” “Yes, about eight, half 
past eight, something like that.”  “Eight or eight thirty on Easter Sunday 1987?” 
“Yes.”  “Specifically recall it?”  “Yes, approximately that time.’ “You had a 
conversation with (sibling) at that stage?”  “I can’t remember, I think yes, I 
would have said hello and that.”  Now, do you remember being asked those 
questions and giving those answers? 
v/s: No. 
db: When you gave evidence in the Magistrates’ Court, you’d taken an oath to 
tell the truth? 
v/s: That’s right. 

                                                 
17 See case C trial transcript pp.70-78 for example. 
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db: So the truth as at 14 December 1994 was that you could specifically 
remember seeing (sibling) when you got out of the shower and he was in the 
lounge room having his Easter egg, and you had a conversation with him at that 
stage, about half past eight on Easter Sunday.  That was the truth then? 
v/s: Yes. 
db: The event you described in your evidence in chief has occurred earlier than 
eight or eight thirty, is that right? 
v/s: Yes.18 

 

During the trial in case K the victim/survivor continually had his evidence from the 

committal used against him in prior inconsistent statements.  In highlighting a prior 

inconsistent statement between the victim/survivor’s committal evidence and his 

current evidence at the trial the defence barrister said to the victim/survivor “so, the 

evidence today is . . .’19  The comment suggests that the victim/survivor’s evidence is 

flexible under oath, despite the fact that the victim/survivor is giving evidence of an 

incident that occurred approximately 8 years previously.  On one occasion the defence 

put to the young male victim/survivor that he had stated at the committal hearing that 

he believed his brother’s bedroom door  was open at the time of one of the alleged 

incidents whereas at the trial said that he could not be sure if the bedroom door was 

open or not.  In response the  victim/survivor said that the defence barrister was asking 

him questions in a way that ‘lead’ him a certain way so that his answers could only be 

‘yes’ or ‘no’.  The defence barrister responded to this statement by stating that there 

was no ‘trick’ to his questions, and continued on with cross examination questions that 

were framed in a way that still constrained the victim/survivor to ‘yes’ or ‘no’ 

answers.20  

 

The defence barrister in case G was the same defence barrister as that in the retrial of 

case J, and although most of the defence barristers switched between charges and 

topics in their cross examination, it was done to an extreme in cases D, G, J and L.  

One example of the extreme style of cross examination by the defence barrister in case 

G relates to short series of questions that cover six separate topics over a period of 

approximately seven years.21  With regard to one of those topics, the defence put a 

                                                 
18 Case K trial transcript, pp.186-192. 
19 ibid. p.189. 
20 ibid. pp.194-196. 
21 Case G, (1996) trial transcript pp.60-67. 
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series of questions to the victim/survivor about an alleged incident of sexual abuse 

unconnected to the current trial, but made central through cross examination: 

db: Did you make a complaint of rape at 10 minutes past 8 on the 26th 
November 1989? 
v/s: Not that I can remember. 
db: And that (male) put his hands on your pubic hair and into your vaginal 
area? 
v/s: Not that I remember. 
db: You have no recollection of that? 
v/s: No, but like I said, you know, I don’t remember everything from my 
childhood...I don’t like to remember my childhood. 
db: Your full name is (states her full name) 
v/s: Yes. 
db: You lived, did you, in November of 1989 (gives address) 
v/s: I stayed there for a couple of months, yes. 
db: Was the phone number (gives phone number)? 
v/s: I don’t remember.22 

 

It was also clear from the transcript that the Prosecutor and judge were having 

difficulty following the cross examination because of the extreme switches between 

time frames and topics, most of which did not relate to the actual charges.  For 

example,  the defence barrister asked the victim/survivor a question about the early 

relationship between her mother and biological father, and immediately followed this 

with a question about the state of her underwear at the time of the alleged incident of 

which her biological father was charged.  The absence of any connection between the 

two questions, let alone the time frame, prompted the judge to ask what time frame or 

incident was the defence barrister talking about.23 

 

In relation to the specific charges in case G and prior inconsistent statements, the 

defence barrister was able to draw on the victim/survivor’s police statement, her 

committal hearing evidence, and her evidence from a previously aborted trial.  The 

victim/survivor made a prompt report to the motel manager about her claim that her 

father had just raped her, and he in turn immediately contacted the police.  The 

victim/survivor underwent a medical examination after being questioned and was 

made to stay up all night so that police could take her statement, which she completed 

at 6.00 a.m. the following morning.  At the time she had just turned fifteen.  The 

                                                 
22 ibid. p.73. 
23 ibid. p.66. 
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barrister made much about what they regarded as inconsistencies in her police 

statement: 

db: In relation to this episode with your father, did you say this to the police: 
that you didn’t get any injuries “From what dad did and I am not sore 
anywhere”, did you say that to the police? 
v/s: Yes, I did, but it is not true. 
db: You made that statement at 6.38 (a.m.) on the 19th May 1991 at the Monash 
Medical Centre, isn’t that right? 
v/s: Yes. 
db: You acknowledged that the statement was true and correct and you made it 
in the belief that a person making a false statement in the circumstances is 
liable to penalties of perjury; you made that acknowledgement, didn’t you? 
v/s: Yes. 
db: Did you say to the police: “I didn’t get any injuries from what dad did and I 
am not sore anywhere”, did you say that to police? 
v/s: I don’t remember saying it but I must have because it is in my statement. 
db: And you said something that was untrue to the police? 
v/s: Yeah, I guess. 
db: You said to the police too, didn’t you, “That his dick was hard and I felt it 
go inside my vagina.  This hurt a little bit and I could feel dad sort of moving 
around a lot while he was on top of me”; did you say that to the police? 
v/s: Yes. 
db: Was that true? 
v/s: Yes. 
db: It hurt a little bit, did it? 
v/s Yes. 
db: Did you say this “I felt my dad sort of move up and down a couple of times 
and I think his dick went inside my vagina for about an inch, he kept his dick 
inside my vagina for five or so minutes”; did you say that? 
v/s: Yes. 
db: Was that true? 
v/s: It wasn’t five minutes, it was only a minute or two, but you have, no – 
what is the word – when you are upset, you don’t realise what time is. 
db: Was it five seconds that he spent inside you? 
v/s: About that. 
db: What – five seconds? 
v/s: Well, if you are going 1 and 2 and 3 and 4 and 5, yeah, about that. 
db: Five seconds.  Do you know the difference between five seconds and five 
minutes? 
v/s: Yeah, I do now but (defence interrupts) 
db: You didn’t when you were 15? 
v/s: When something bad is happening five seconds can feel like five minutes. 
db: Is it the situation that the answer “five seconds” is wrong, is that the 
situation? 
v/s: No. 
db: That answer “five seconds” is right? 
v/s: Yes. 
db: The answer “five minutes” in your statement, is that wrong? 
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v/s: Yes.24 
 

In re-examination the victim/survivor said that she was extremely tired and confused  

and frightened when she made her police statement after enduring a medical 

examination, and said further that she was falling asleep during the police interview 

and that the policewoman told her to ‘stay awake’, which she did, all night.  The 

defence barrister objected to this evidence saying that the Prosecutor had ‘sought to 

rebuild her veracity, (which) in my submission, it is unfair.’25  It seems that it is ‘fair’ 

to destroy the character and credibility of victim/survivors through deliberate 

obfuscation, selective evidence and innuendo, but it is ‘unfair’ for the prosecution to 

attempt to clarify the selective evidence allowed to be given by the victim/survivor in 

cross examination. 

 

In later cross examination of the victim/survivor on case G, the defence highlighted 

what they considered evidence of an inconsistent statement that was tantamount to 

lying: 

db: On the occasion that your father is alleged to have put his penis inside your 
vagina, have you previously said that it had gone in about halfway? 
v/s: I don’t think at that time I knew distances, if you understand what I mean. 
db: So you wouldn’t be able to say whether it had gone in one inch, two inches 
or three inches? 
v/s: Not at the time, no. 
db: And if you couldn’t say that at the time, then you couldn’t say it 
subsequently, could you? 
v/s: I don’t know. 
db: What, you wouldn’t say something that wasn’t true now, would you? 
v/s: No. 
db: Page 64, Your Honour.  On the 1st August 94 before the magistrate were 
you asked these questions and did you give these answers: “How far did it go 
inside your vagina?” “Only about halfway.” Were you asked that question, did 
you give that answer? 
v/s: I don’t remember. 
db: Were you asked these questions and did you give these answers: “When 
you say he put it in halfway, how far were you talking about?”  Answer: “I 
don’t know, probably about two inches.”  Were you asked that question, did 
you give that answer? 
v/s: I don’t know. 
db: Were you asked this question: “Pardon?” And did you then say: “Probably 
about two inches or three inches?” 
v/s: I don’t remember. 

                                                 
24 ibid. pp.74-76. 
25 ibid. pp.118-119. 
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db: Were you asked this next question: “It went in quite a distance?” Answer: 
“Yes?” Were you asked this question, did you give that answer? 
v/s: I don’t remember. 
db: “Two or three inches?” Were you asked that question, did you answer 
“Yes”? 
v/s: I don’t remember. 
db: “It was in your vagina for how long?”  Were you asked that question and 
did you answer, “Only about five seconds?” 
v/s: I don’t remember. 
db: Is it the situation that you never knew how much of – firstly, how long you 
were penetrated for by your father with his penis?  You don’t know, is that the 
situation? 
v/s: No. 
db: You don’t know? 
v/s: I know what it felt like, I don’t know how to tell you in measurements, all 
right, hey. 
db: Five minutes or five seconds, you can’t say which one is right and which 
one is wrong? 
v/s: Oh, how long.  Like I said yesterday, when something bad happens to you, 
it can feel like it takes forever it if only takes five seconds. 
db: You never had the capacity to say how much of his penis went inside you? 
v/s: I don’t know what you mean? 
db: You never saw it; right? 
v/s: Yeah, but I know what I feel, hey. 
db: Could you tell half of it? 
v/s: No. 
db: Why did you say half of it? 
v/s: I didn’t say half of it.  
db: So when you were asked this question – page 65 Your Honour – “How far 
did it go inside your vagina?” “Only about halfway?” 
v/s: Maybe I mean halfway of me. 
db: Oh, is that right? 
v/s: Yeah. 
db: When you were asked this question: “When you said he put it in halfway, 
how far are you talking about?”  “I don’t know, probably about two inches”, 
you were talking about you too, were you? 
v/s: Yes. 
db: Because you could make an estimation as to the distance at that time, could 
you? 
v/s: No, but you know what you feel. 
db: You are telling lies, aren’t you. 
v/s: No I am not.26 

 
The defence barrister in case G signalled his intention to tender these areas of cross-

examination as prior inconsistent statements. It is also worth noting that the defence 

barrister in this case called evidence from an expert witness who measured the length 

and circumference of the accused’s penis and provided this information to the jury.  
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The expert witness provided the measurements, and suggested that the ‘thickness’ of 

the father’s penis was comparable to the base of a ‘seven ounce beer glass.’27  The 

rationale behind this evidence  was not articulated although it is reasonable to suggest 

that the defence would use this evidence in their closing address in relation to the 

victim/survivor’s evidence in cross examination regarding the degree of depth in 

inches that she gave in her evidence at the committal hearing.  The above excerpt is 

lengthy, but is necessary to provide context as to the means by which forced errors are 

used and reinforced and sometimes, as in this case, used in a humiliating manner 

against the victim/survivor.  In the above mentioned cross examination, the defence 

barrister continually led the victim/survivor’s evidence into an area where he already 

had evidence of inconsistency.  Throughout the sequence of questions, the defence 

barrister continually pushed the victim/survivor to provide an answer that could be 

further juxtaposed to previous evidence, no matter how minute.  This was a common 

occurrence in the majority of trials analysed in this thesis.  The defence barrister in this 

case knew that he could show evidence of inconsistency between the committal 

hearing and trial and strung the questions out in order to reventilate what he considered 

to be minor inconsistencies.   

 

However, this supposed inconsistency was nothing more than two generalised 

comments in a young girl’s police statement which she gave in a distressed and 

exhausted state.  The girl maintained that her comment about the length of time she 

believed her father penetrated her  was a figure of speech.  She consistently stated that 

her comment about how far she was penetrated was connected more to how far she felt 

penetrated.  Sine qua non to these two areas is the whole maleness of the evidence 

required in rape and sexual assault cases – that a victim of rape is put in a position that 

her statement is supposed to reflect the depth and duration of penetration and other 

details which make their evidence read more like a pornographic vignette.   

  

In cases A, B, C, G, H, J, K, L and N the victim/survivors were asked detailed 

questions about clothing and decor connected with specific charges.  Questions about 

the exact age of the victim/survivor when an incident occurred, especially when there 

is a lapse of some years between charged incidents, provides another avenue for the 

                                                                                                                                             
26 ibid. pp.110-115. 
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defence to highlight errors in evidence.  Case N is a good example where the adult 

victim/survivor was asked questions at the committal hearing and trial about her age in 

relation to an incident that occurred more than 16 years previously.  Like many other 

barristers, the defence barrister in case N asked the victim/survivor the same question 

several times in cross examination.  Such a tactic is designed to try and confuse the 

victim/survivor, and bring about any kind of inconsistency in her evidence that may be 

used to discredit her.  In this example, the barrister repeatedly asked questions  about 

the age of the victim/survivor in relation to a specific incident, in order to highlight an 

error in her evidence: 

db: When you first had occasion to make your statement, make your report to 
the police you had to give quite some thought to this allegation, didn’t you? 
v/s: Yes, we had to work back on ages. 
db: Because when you first made your allegation against your father you were 
dealing with a time period, 1976, you say, when you were in form 1? 
v/s: That’s correct. 
db: When I asked you a moment ago how old you were you said, 11 or 12 
didn’t you? 
v/s: Twelve, yes. 
db: I understood just a moment ago, and the jury no doubt heard you, that you 
said 11 or 12? 
v/s: I said 12 first, the first time. 
db: Then you say 11 do you? 
v/s: Then I realized it was 12. 
db: You were asked a similar question at the preliminary hearing, weren’t you? 
v/s: Yes. 
db: I asked you, p.104, Your Honour, how old you say you were, in fact I will 
put the entire question, “At that stage, how old do you say you were?” 
Remember me asking you that? 
v/s: Yes. 
db: Do you remember your answer? 
v/s: No, I am sorry, I don’t. 
db: The answer recorded in the transcript contains the following words: 
“Thirteen, 14, 12, 13, 14. So at the beginning of this year when asked how old 
you were your response covered the ages 13, 14 and 12, is that right? 
v/s: Yes, I (defence interrupts) 
db: Is that right, is that what you said at the committal? 
v/s: I can’t remember it but I agree with it. 
db: You can’t remember giving that answer? 
v/s: No, I am sorry.28 

 

This evidence was tendered, and was followed closely with questions about the colour 

and model of the family car in which the victim/survivor gave evidence of having been 

                                                                                                                                             
27 ibid. p.245. 
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raped in by her father.  The victim/survivor was even asked to provide details of items 

in the car, such as a road map.  The defence attacked the evidence of the 

victim/survivor by reading excerpts from the committal where the victim/survivor said 

the car might have been a dusty brown and later said that it might have been an odd 

shade of blue. The barrister finished off his questions about the model of the car by 

remonstrating that the victim/survivor couldn’t even recall the evidence she gave at the 

committal hearing as to the clothing she wore some seventeen years earlier.29  

Similarly, in case C the victim/survivor was asked a detailed sequence of questions 

about the model, colour and interior design of the family car and again, any variation 

in detail was tendered to the court as a prior inconsistent statement .30 

 

Case B is a case in point with regards to the effect of evidentiary exclusions, 

particularly with regard to multiple incidents being distilled to only one or two isolated 

charges, and these limitations advantaging the accused.  Defence counsel did not 

oppose the severing of trials in case B, and this may well have been due to the obvious 

inconsistencies between the evidence of the siblings at the committal hearing.  Both 

children (and their older sister from Case A) claimed to have been abused on a number 

of occasions in a ritualistic manner by their father.  In separate statements the children 

gave detailed accounts of this methodical form of  abuse where they would be taken to 

a room in the house and were either undressed by their father, or, alternatively on other 

occasions were made to undress themselves.  The accused was a member of the 

military forces and the children claimed that they were forced to stand naked, in a 

straight line, all facing the same way, whilst their father walked around them and 

sometimes belted them before indecently assaulting them in a methodical manner. 

 

At the trial, one charge was extracted, relating to the above mentioned incidents, and in 

cross examination the two children were asked for specific and minute details about 

this one isolated charge.  From the transcript it was obvious that the conflicting 

statements  between the evidence given separately by the two children appeared to 

contradict the evidence they gave at the committal hearing as well as at the trial itself.  

                                                                                                                                             
28 Case N, trial transcript pp.40-41. 
29 ibid. pp.44-48. 
30 see Case C, trial transcript pp.31-32. 
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The following brief excerpt is used to highlight an area of conflicting evidence of the 

female child: 

db: And (accused) didn’t take your clothes off? 
v/s: No. 
db: And he didn’t take (brother’s) clothes off? 
v/s: No. 
db: Each of you did it (got undressed) individually? 
v/s: Yes. 
db: Now, you could not be wrong about that? 
v/s: No. 
db: You have got that stuck in your memory? 
v/s: Yes. 
db: You never indicated that you would want to take your clothes of (sic) and 
not him take them off? 
v/s: Excuse me, Your Honour but in my statement there’s written down that it 
happened a couple of  more times.31 (transcript records ‘witness distressed’)  

 

A break in proceedings was called and the jury adjourned for the day.  Quite clearly 

the child was becoming distressed because she was unable to qualify her evidence by 

explaining that any confusion about the process of getting undressed related to the 

multiple incidents.  After the defence barrister complained that the outburst by the 

victim/survivor prejudiced the accused, the judge made it clear that the jury would be 

told to ignore such an outburst.32  The trial judge in this case was only too aware of the 

difficulties placed on the children as a result of his evidentiary rulings: 

. . .I was told before we started that (the children) had been 
advised not to volunteer (evidence of other incidents). . .I 
appreciate it does create difficulties.  It always does 
because it is really for the sake of the rules that are 
designed to favour the accused, it can lead to some 
confusion and some  degree of unreality in evidence 
giving. . .I feel that it’s unrealistic to expect a trial to go 
through, especially with child witnesses, without some 
slipping up of the plan to avoid the reference. . .33 
(emphasis added). 

 

As discussed in Chapter Six, it is this air of unreality in the giving of evidence of 

victim/survivors that defence barristers seek to attain through evidentiary exclusions at 

pretrial hearings, and then to present this staged and scripted evidence to a jury as the 

                                                 
31 Case B, trial transcript, p.26. 
32 ibid. pp.31-32. 
33 ibid. pp.40-41. 
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entire ‘facts’ of the case.34  Through such a process it is not difficult to construct a 

particular narrative and image about victim/survivors and indeed the accused. 

 

Throughout the rest of the cross examination both children were subjected to lengthy 

cross examination about the charge relating to them being belted and indecently 

assaulted by their father.  In particular, the defence highlighted the contradictions 

between their evidence which provided him with numerous prior inconsistent 

statements.  That the children were becoming confused is obvious from  reading the 

transcript, and it is a reasonable argument to suggest that their confusion resulted from 

trying to give evidence of an exact sequence of events and applying it to one incident 

extracted from a multitude of similar incidents.35 

 

Later, during the trial, the defence barrister in case B complained again that the girl 

was not confining her evidence to a simple ‘yes’ or ‘no’, and once again the response 

of the trial judge reiterated his recognition of how evidentiary rulings that exclude 

evidence can impose  difficulties on witnesses, especially children, saying:  

I can understand her position too because she – whilst an 
accurate answer to your (defence barrister) carefully 
phrased question does result in a question or not, 
nevertheless in the broad scheme of things, she wants to 
be able to explain…just because you say you phrased your 
question carefully, which I don’t disagree with, does not 
overcome the problem that a yes or no answer may to her 
be not telling the whole truth, for argument’s sake, which 
she’s taken an oath to do36 (emphasis added). 
 

It would appear that the judge and defence barrister have no problem with 

victim/survivors taking an oath to tell the whole truth, while at the same time confining 

their evidence in a way which does not allow truths considered damaging to the 

accused, or irrelevant to legal minds, to come out in the courtroom.  However, as the 

examples in this chapter have shown, defence barristers are often gainfully assisted in 

collecting their prior inconsistent statements through evidentiary constraints placed 

upon victim/survivors.  They are then in the habit of using these prior inconsistent 

statements  to highlight to victim/survivors, especially children,  in front of a jury, how 

they ‘swore on the bible’ or ‘swore on oath’,  that their evidence was the ‘truth’.  From 

                                                 
34 See chapter 6 fn 149. 
35 ibid. pp.63-74 & 84-89. 
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the expressions used in transcripts, and from observed trials, some defence barristers 

on these occasions had no problem feigning outrage and indignation when the 

victim/survivor was forced to acknowledge an error in their evidence.  Such selective 

and contrived condemnation appears to be an entrenched repertoire in defence cases. 

    

A major difficulty created for the children in this case was the isolation of their 

evidence to only one charge, thereby providing a strong basis upon which the defence 

could structure their cross examination, so as to deliberately bring about forced errors 

in their evidence.  

 

Peripheral and Minute Details 

As stated earlier, defence barristers work very hard to obtain minute details from 

victim/survivors at the committal hearing as a means of putting together minor 

inconsistencies that may be used against the victim/survivor at the trial through forced 

errors.    

 

In case M, the defence highlighted on several occasions slight variations between the 

victim/survivor’s police statement and evidence given at the trial, and/or the 

committal.  The follow excerpt is one example of the defence comparing minute 

details between the victim/survivor’s statement and her evidence at the trial.  The 

evidence in question related to the first incident of sexual abuse in which the 

victim/survivor said that her father plied her with alcohol and then carried her to a 

bedroom where he raped her.  This particular incident was supported by the evidence 

of relatives of the accused.37  In this example, the defence barrister concentrated on 

demonstrating a forced error through minute details regarding the  ‘sequence’ of 

events leading to the particular incident: 

db: Your father did carry you into the bedroom, did he? 
v/s: Yes. 
db: Could you have got to bed yourself? 
v/s: No, I don’t think I could have. 
db: When he carried you into the bedroom, I think you have said the light was 
not on? 
v/s: The light was off. 
db: There was a door to that bedroom? 

                                                                                                                                             
36 ibid. p.47. 
37 See Case M, Chapter 7. 
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v/s: Yes. 
db: Did he close the door? 
v/s: Yes. 
db: When was that? 
v/s: When he carried me into the bedroom. 
db: How did he close the door? Did he close the door as he carried you into the 
bedroom or. . . 
v/s: As he carried me into the bedroom.  
db: How did he do that? 
v/s: It must’ve been with his foot. 
db: Do you say you can recollect after all this time the door closing as you were 
carried into the bedroom, carried in drunk? 
v/s: Yes, the door was shut. 
db: What happened after he put you on the bed? 
v/s: He got undressed. 
db: Where was he when he undressed? 
v/s: Next to the bed. 
db: He put you on the bed and then got undressed, is that right? 
v/s: Yes. 
db: Did he take all his clothes off? 
v/s: No. 
db: What clothing did he take off? 
v/s: His underwear. 
db: And his trousers presumably, did he? 
v/s: Yes. 
db: What did he do then? 
v/s: Pulled my underwear down. 
db: Did he hold you in any way whilst that was taking place? 
v/s: Well, after he pulled my underwear down he held my arms down.  He 
pinned my arms down to the bed. 
db: After he removed your underwear? 
v/s: Yes. 
db: Had he touched you before he removed your underwear in any way? 
v/s: Touched me? 
db: Before removing your underwear, he hadn’t touched you after putting you 
on the bed, is that so? 
v/s: Yes. 
db: Did you say anything to him before your underwear was removed? 
v/s: Yes. 
db: What did you say to him? 
v/s: I told him to stop. 
db: Stop what? 
v/s: Stop what he was doing. 
db: You just said “Stop”, did you, “Stop this”, when he was removing his 
trousers or something. 
Transcript records “No audible reply” from v/s  
db: When did you say “Stop”, what was happening then? 
v/s: When he got on top of me. 
db: When was that? 
v/s: When he got on top of me. 
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db: You have already said that he didn’t get on top of you before your clothing 
was removed; that is correct, isn’t it? 
v/s: Yes. 
db: You first spoke to police about these matters on 9 June last year; is that so? 
v/s: Yes, I think so. 
db: You made a statement to (names detective)? 
v/s: Yes. 
db: You have gone over that statement before giving evidence for the purpose 
of refreshing your memory; is that so? 
v/s: Yes. 
db: That statement refreshed your recollection about some of these events; is 
that so? 
v/s: Some of the events, yes. 
db: Did your father attempt to kiss you at any stage? 
v/s: When? 
db: During that incident? 
v/s: Yes. 
db: When was that? 
v/s: When he was laying on top of me. 
db: Did you say to Detective (names detective) that your father laid on top of 
you and started to kiss you and took your underpants down after that; in other 
words, the sequence of events that you narrated to (detective) was that your 
father got on top of you and then took your underpants down; did you say that? 
v/s: I don’t remember saying that. 
db: Would you have a look please at the second page of that statement; the 
bottom of that page.  You describe a different sequence of events in your 
statement, don’t you? 
v/s: Yes. 
db: Which is the correct version? Is it the version that you have given this 
court, or what I have put to you about what you have said to police?   
v/s: That’s the correct version. 
db: In your statement, is it? 
v/s: So the sworn evidence you gave a short time ago is not in fact correct, is 
that right.   
Transcript records “No audible reply” from the v/s. 
db: You appreciate the importance of telling the truth, don’t you? 
v/s: Yes. 
db: You told a lie in that statement to police, didn’t you? 
Transcript records “No audible reply” from the v/s.38 

 

The sequence of events regarding the removal of clothing not only provided a means 

by which to obtain and highlight prior inconsistent statements, but may also have the 

added impact of confusing a jury and taking their minds away from the substance of 

the charges on the presentment. 

 

                                                 
38 Case M, trial transcript pp.333-337. 
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The following is an example from a committal hearing that occurred in 1995 and 

related to sexual abuse by a man against his two very young stepdaughters.  This case 

did not form part of the trials analysed, because the offender plea bargained a guilty 

plea after the committal hearing, thus avoiding a trial. The following excerpt elucidates 

the importance that defence barristers place upon minute details from victim/survivors 

in pretrial hearings.  The follow passage refers to the evidence of one of the 

victim/survivors from this committal hearing: 

db: Tell us what happened? 
v/s: Well, he just – I was awake and he called me into his room. 
db: Had you got up and gone to the toilet before that? 
v/s: Yes. 
db: Had you remembered to flush the toilet? 
v/s: Yes. 
db: You had.  Are you sure about that? 
v/s: Yes. 
db: What happened then? 
v/s: He called me and I got out of bed and I went into his room, and he asked 
me to hop in bed, so I did.  And then he started undoing my pyjama buttons. 
db: Undoing your buttons? 
v/s: Yes. 
db: How many buttons did you have on your pyjamas? 
v/s: Five or six. 
db: Did he undo each button? 
v/s: No, he only undid three, I think. 
db: So you say he undid three buttons; is that right? 
v/s: yes. 
{a short time later} 
db: When he put his fingers inside you, did you make any comment? 
v/s: I’m not sure. 
db: This is the first time we’re talking about isn’t it? 
v/s: Yes. 
db: Had you felt anything inside your vagina before? 
v/s: Not that I know of. 
db: You’d never put anything in your vagina or put your own fingers in your 
vagina? 
v/s: No, I don’t think so. 
db: So you’re sure it actually went inside your vagina, or could you be 
mistaken about that? 
v/s: No, I’m not sure. 
db: Are you sure it was two fingers? 
v/s: Not the first time, I’m not sure it was two fingers. 
db: How far in your vagina did you feel?{referring to accused’s fingers 
penetrating her} 
v/s: Sometimes it was all the way and sometimes it was just half. 
db: When you say all the way, to there, halfway, half of the fingers? 
v/s: Yes. 
db: So about two knuckles, is as deep as two knuckles? 
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v/s: Yes. 
db: How many times do you think he would have got his two fingers in as deep 
as two knuckles? 
v/s: I don’t know. 
db: Can you try, because it’s very important. Would he have got his fingers in 
as deep as two knuckles once? 
v/s: About three times39 (emphasis added).  

 
Note in this example that the defence barrister was very keen for the victim/survivor, 

who was only nine years old, to give specific details and to adopt them as her 

evidence.  When the child said that she was not sure about a question, the defence 

encouraged her to give an answer in the positive.  Similarly, in case C where defence 

encouraged the victim/survivor to agree with a figure as to how many times she had 

visited her friend’s house.  Was it twice, was it more than three times was it more than 

four times?  Such examples are prolific throughout the trial transcripts used in this 

research.  Examples from this research demonstrate how children and adults, but 

especially children, often feel obliged in such a situation to agree with a proposition 

that on the surface appears reasonable, or else to provide a detailed answer possibly out 

of fear that saying they cannot recall or don’t know might make them appear less 

credible.   

 

Research on children’s memory and recall has shown that children can order simple, 

familiar events but have difficulty ordering more complex and less familiar incidents.  

Also, in recalling events children placed more importance on recalling the simple order 

in which events occurred rather than ‘peripheral details’.40  Research has shown that 

children ‘may disorder the sequence of events but still correctly report that he or she 

was sexually assaulted.’41   Researchers have also argued that children cannot be 

expected to remember exact dates of events and that defence lawyers frequently 

capitalise on children’s difficulty in recalling the sequence and dates of events in order 

to discredit the child’s evidence.42   

                                                 
39 Case AJ, Committal hearing  pp.8 & 15. 
40 Goodman, G. & Helgeson, V. ‘Children as Witnesses: What Do They Remember?’ in Walker, L. ed. 
Handbook on Sexual Abuse of Children: Assessment and Treatment Issues.”  New York: Springer 
Publishing, 1988, p.117. 
41 ibid.  See also Paciocco, D. ‘The Evidence of Children: Testing the Rules Against What We Know’, 
Queen’s Law Journal, v.21, 1996, pp.345-393. 
42 Goodman & Helgeson, op.cit.  See also research by McNichol, S., Shute, R. & Tucker, A. “Children’s 
Eyewitness Memory for a Repeated Event.” Child Abuse and Neglect. v.23, no.11, November 1999.  
This research focussed on children’s testimony about repeated events, such as in chronic sexual abuse.  
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As Goodman and Helgeson point out, most adults would fail the memory recall 

expected of children, and that the purpose of such questioning was to ‘demoralize’ 

children and to ‘wear them out and discredit them.’43   Across the transcripts, adult and 

child victim/survivors were cross examined about minute and peripheral details.  Their 

inability to recall, or attempts to try and answer the question, believing that not being 

able to recall might make them appear to be lying about the abuse, traps them into the 

tactic style of the defence.  An inability to recall will result in them being berated for 

not being able to remember such peripheral details which the defence deem 

‘important’ facts.  Should the victim/survivor recall some of these details, they will be 

matched against the answer given to the same question at a previous hearing in order to 

berate them for any inconsistency.  The same kinds of peripheral details demanded of 

children in cross examination in the trials analysed for this research have also been 

reported by Goodman and Helgeson.  Questions about the room decor, what time they 

awoke, what they ate for lunch on the day of the assault and other minute details are 

details that adults could not recall, let alone children.44    Two examples of defence 

questions to children asking for peripheral details come from cases C and D 

respectively.  The first deals with questions about the child’s overnight stay at a 

friend’s house, and which the child gave evidence that the father had sexually abused 

her in the family car on the way over: 

db: You say when you first arrived at (friend’s) house you started playing a 
game with (friend) outside? 
v/s: Yes. 
db: So it was still daylight? 
v/s: Yes. 
db: Do you know how long it took to get dark that night from the time you first 
arrived?  In other words, how long were you playing before you went inside? 
v/s:  Just for a couple of minutes. 
db: So you played outside for 2 minutes? 
v/s: Yes. 
db: What else did you do at (friend’s) house from the time you arrived? Let me 
ask you this. Do you remember eating dinner there? 
v/s: Yes. 
db: Where did you eat dinner? 
v/s: In the kitchen. 
db: At a dining table? 

                                                                                                                                             
The authors found that children who experience repeated events had increased recall for details but 
confused the timing of details across those events such as dates and places. 
43 Goodman & Helgeson, op.cit.  
44 ibid. These authors highlight defence cross-examination questions that demand children to provide the 
same sorts of detail in evidence as that noted in this research.  



348 

v/s: She had a table but we didn’t sit at the table, we sat at where the taps were, 
she had this long bench. 
db: Who made the food? 
v/s: Her mum. 
db: Do you remember how long it took to cook the dinner? 
v/s: No. 
db: Where was (friend’s) father during the time you were eating dinner? 
v/s: I think he was in the house. 
db: Do you remember what time it was that you went to sleep at (friend’s)? 
v/s: It was in the night. 
db: After you ate dinner, where would you have spent most of your time? In 
(friend’s) room in the TV lounge? Where? 
v/s: Me and (friend) were getting ready to go to bed. 
db: Do you remember seeing (friend’s) father there the night you say you slept 
over? 
v/s: I don’t remember. 
db: I thought you said earlier he was there? 
v/s: I think he was there but I didn’t see him while we were eating dinner.45 

 

In case D the child was asked about the threats he says that his stepfather made to him 

if he ever told anyone about the sexual abuse.  The child gave evidence that his father 

threatened him with a martial arts weapon as well as a gun.  The child said that his 

stepfather called the abuse their ‘little secret’ and had told the child he was ‘smart’ for 

not telling anyone about the abuse: 

db: Had he mentioned anything about the little secret in the previous three or 
four months? 
v/s: Um, he had asked me now and then if I told anyone but I said no and he 
said, “Good, you’re smart”. 
db: He had said that three or four times, had he? 
v/s: Yeah. 
db: Where abouts was he when he had said those things to you? 
v/s: I don’t know. 
db: Well, where were you? 
v/s: With him. 
db: But you don’t know where you were? 
v/s: They were all in different places. 
db: That is why I am asking you, where were you when he had said those 
things to you? 
v/s: I don’t know. 
db: You simply don’t know, is that right? 
v/s: Yes. 
db: They might have been at home? 
v/s: Yes. 
db: Might have been at the park? 
v/s: No, no never in the park. 

                                                 
45 Case C, trial transcript pp.34-35. 



349 

db: Or it might never have happened at all.  Did he say those things to you at 
night or during the day? 
v/s: I don’t know. 
db: Did he say it to you when your brothers and sisters were around? 
v/s: No. 
db: Did he say it to you when your mother was at home? 
v/s: No. 
db: Are you saying ‘no’, or do you mean you just don’t know. 
v/s: No, I am saying, no, he didn’t say it when anyone was around.46 

 

To reiterate, Goodman and Helgeson cite research which found that children as young 

as three years of age were able to recall correctly central information, that is, the 

actions performed, but had difficulty with peripheral details, as would most adults.47  

Just as psychological research has shown that stress and anxiety can affect the ability 

and willingness to retrieve or recall information and knowledge in people generally, it 

is only natural that other stressful situations such as giving evidence in court can affect 

a witness.48  It would hardly need emphasising that victim/survivors would feel far 

more stress and anxiety than most other witnesses, given the tenor of the crimes they 

are to give evidence about, and that intimidation and verbal aggressive techniques by 

defence barristers would surely impact on victim/survivors.  Defence barristers would 

be only too aware of this and the aggressive style of cross examination exhibited by a 

number of the defence barristers in these cases would have impacted upon 

victim/survivors, both child and adult. 

 

In cases A & B  the same defence barrister berated the children for not being able to 

recall the specific dates of incidents, and furthermore, the dates in which they moved 

house.  As the accused was a member of the military, the family moved home on at 

least six occasions and whilst making their police statements the mother in both cases 

assisted in providing the dates they lived at specific addresses and dates they moved.  

As such, mothers are not immune to being cross examined with questions demanding 

minute details, just as their children were.  The purpose is similar: to demoralise and 

confuse the witness and to enhance the defence narrative.  The defence in cases A and 

B made much of the mother’s assistance to her children as to the dates that they moved 

home, suggesting it was not just evidence of fabrication, but mother-child collusion.  

                                                 
46 Case D, trial transcript pp.37-38. 
47 Goodman & Helgeson, op.cit. p.15. 
48 ibid. p.118. 
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For example, in case B, the mother was quizzed on the dates that the family moved 

between houses in various states of Australia over a six-year period.  When the mother 

could not recall the correct date the defence stated that the mother was ‘plain wrong’.  

In reply the mother said that she was ‘incorrect’ rather than wrong about a date she 

gave the policewoman taking her children’s statement, saying: 

mother: There’s a lot of dates to remember. 
db: Yes.  Of course that was when you were trying to recall a simple date of 
moving into a residence.49 

 
Case G provided a number of extreme forms of memory recall demanded from both 

the victim/survivor and her mother.  In one example, relating to the mother, the 

defence cross examined the mother about previous allegations of sexual abuse made by 

one of her other daughters, and relating to a family relative, that was alleged to have 

occurred nearly  nine years previously.   Aside from the fact this information had no 

relevance to the trial, the mother was quizzed about previous allegations of abuse 

against all her children, including the victim/survivor in this case, at both the 1995 and 

1996 trials.  In this example, the defence demanded to know how many charges 

resulted from the statement made by her other daughter, approximately nine years ago.  

The mother said she was not sure of the exact number of charges and guessed that it 

may have been eight charges.  The defence barrister then asked an extraordinary set of 

questions: 

db: Can you remember (what) the second (charge) was? 
mother: No, I don’t remember. 
db: What, after the first count, after the first time it happened did you think it 
was a good idea – firstly, did these eight accounts happen on separate days? 
mother: I have no idea.  I was not allowed to see any reports.50 

 

The mother’s inability to recall the sequence of police charges relating to one of her 

daughters nine years prior to the current trial is used by the defence to discredit the 

mother, and yet the nature of such cross examination is of itself bizarre, and the fact 

that a trial judge provided such latitude without any objection by the Prosecutor 

identifies the scope for trials to become what might be considered an abuse of legal 

process. 

 

                                                 
49 Case B, trial transcript, p.114. 
50 Case G, (1995 trial) trial transcript p.371. 
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In case N, when giving evidence regarding specific charges, the victim/survivor was 

able to give a detailed account as to what she says her father did to her, despite a time 

span of twenty years in relation to some charges.   As is usual in these cases, the 

defence barrister cross examined the victim/survivor at length on peripheral matters 

such as the exact time of day, the month as well as the temperature and weather on a 

particular day.  With regard to the temperature and weather, the victim/survivor said 

that she could recall that it was warm.51  In evidence-in-chief the victim/survivor stated 

that her memories of the actual incidents of abuse were vivid in her memory because 

of its personal impact.  In cross examination the barrister  asked at some length, 

questions about the ‘climatic’ conditions on a particular day, and despite the 

victim/survivor recalling that it was a weekend and that it was warm, the defence 

demanded further details about the weather.  When the victim/survivor said that she 

could just recall that it was warm, the defence linked her vivid recall of the actual 

incident, as opposed to her inability to provide minute details of the weather: 

db: Now on your evidence, given the occasion (transcript records “indistinct” 
word) you say was somewhere in summer time when you believed you were on 
holidays? 
v/s: That’s correct. 
db: Are you able to recall any other details about climatic conditions at that 
stage? 
v/s: It was warm. 
db: Just warm. 
v/s: Yes.  It was warm.  It was night time. 
db: Would you agree with the proposition, that your recollection of events that 
occurred, according to you, maybe 26 years ago, is somewhat hazy? 
v/s: Not of the incident no. 
db: Just bear with me for the moment.  You would agree that to think back as to 
what may or may not have happened over a quarter of a century ago is a 
difficult task? 
v/s: It’s as if it happened yesterday. 
db: Is it? Right, as if it happened yesterday.  Well, whilst you 
describe the events as if it happened yesterday, you can’t even 
describe something as simple as the weather with any degree of 
particularity beyond what you’ve said; is that right? 
v/s: That’s right.52 

 

                                                 
51 In many of the trials analysed children and adult victim/survivors recalled the time frame of some 
incidents by linking them with social or family activities, festive occasions such as Christmas or Easter, 
or school holidays.  Some victim/survivors further identified a time frame by recalling the weather, for 
example, that they were abused in the school holidays that occurred during the winter. 
52 Case N, trial transcript pp.27-28. 
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In this example, the defence have no forced errors to use because the victim/survivor’s 

evidence at the committal and trial was that the weather was warm and that it was 

probably summer school holidays.  Therefore, the defence  barrister attacks the 

credibility of the victim/survivor for not being able to recall the weather in more 

specific detail.  One victim/survivor challenged the defence barrister’s questions 

demanding minute details on a topic not even related to the specific charge on the 

presentment.  The victim/survivor in case J gave a good response when pushed to 

describe minute details about a complex variety of incidents involving how she 

prepared her show horses and packed a truck with equipment to take the horses to a 

horse event some eight years prior to the trial.  She told the defence barrister that she 

was being accused of lying because she could not provide details that would be 

considered impossible for anyone else to recall, and that if she were able to provide the 

minute details demanded of her, she would be called a liar anyway for claiming to 

remember such minute details!53 

  

Conclusion 

Evidentiary exclusions and constraints placed on the victim/survivor’s evidence, such 

as isolating one or only a handful of charges from a larger number of incidents, can 

create major difficulties for victim/survivors in their evidence, as discussed in Chapters 

Six and Seven.    Forced errors are a strategy that defence barristers can use with ease 

as a means of creating a negative impression against the victim/survivor and promoting 

a strong, cohesive impression of the defence rebuttal of the victim/survivors evidence.   

 

Some of the examples in this chapter highlight levels of unconscionable aggression in 

cross examination of victim/survivors, and as discussed in Chapter Seven, are 

considered by this researcher to contravene sections 39 and 40 of the Evidence Act.   

                                                 
53 The victim/survivor in case J was cross examined at length about horse shows that she went to with 
her father over a period of nearly 7 years.  Defence demanded to know the dates of the shows, the time 
they arrived, what time the victim/survivor had dinner, what she ate, what she wore and what time she 
went to bed and what she wore to bed.  Some of these horse shows occurred some 8 years prior to the 
trial in 1995.  Even more extraordinary, the victim/survivor was asked in what order did she pack the 
horse tack into the horse truck for a show that occurred in 1987 and further, in what order did she wash 
her two horses and how did she dry them.  When the prosecutor objected to such harassment regarding 
the relevance of such questions, the trial judge responded that ‘it might be interesting to learn something 
(about horse grooming).  See case J, (retrial 1995) trial transcript pp.182-196 (31/8/98).  Note that the 
jury in this case were discharged and a fifth jury were empanelled before a retrial commenced, leading 
this time to completion of the case.  
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Cases G and J (retrial) stand out as two specific cases in which the level of defence 

aggression was extreme with a marked absence of judicial intervention.54    

 

The use of prior inconsistent statements most often requires victim/survivors to only 

give a ‘yes’ or ‘no’ response, and in many instances, victim/survivors also respond 

with the phrase “I don’t know” or “I don’t remember” when asked about minute 

details.  In this way, the jury are hearing a series of negative responses, even though 

the negative responses are in connection with minute and peripheral details, the 

accumulative effect of them may well impact on a subliminal level with the jury.  

Moreover, the jury are given copies of these selected areas of inconsistent evidence so 

that they may use them in their deliberations. 

 

A noticeable difference in the cases where the accused gave evidence concerned not 

just the lack of questions from both legal counsel asking for specific or minute details, 

but the frequency with which many of the accused stated that they could not remember 

even what might be termed relevant details.  The accused in case G, for example, 

responded to quite a number of questions, saying that he could not remember, and in 

response to a prosecution question again stated that he could not remember adding that 

it was ‘five years ago’.55   What appears to be a reasonable comment is certainly not a 

reasonableness afforded to victim/survivors and their supporting mothers.  Their 

failure to recall the most minute and peripheral detail is considered proof of lying and 

fabrication.         

 

Concomitant to defence cross examination using previous transcripts are the responses 

often given by victim/survivors of ‘I don’t remember’ or monosyllabic comments such 

as ‘yes’ or ‘no’.  The jury hears a monologue from the victim/survivor as opposed to a 

series of questions from the defence which are stated as ‘evidence’ and as ‘proof’.  

Such a tactic can affect the jury unconsciously, as they hear the victim/survivor admit 

                                                 
54 See for example: Griffin, M. “Answer the damn question!”  Australian Lawyer. v.31, no. 6. 1996 
pp.28-29;  “Caroline” National Conference on Sexual Assault and the Law. Melbourne, 1995, published 
proceedings pp.55-69.  These two articles discuss case J with an emphasis on the trial process at the 
retrial in 1995.  For a further discussion about case G and defence narrative and behaviour See Taylor,  
S. “And Now Your Honour, For My Next Trick... Yet Another Defence Tactic to Construct the Mad, 
Bad and Colluding Mother and Daughter in Intrafamilial Sexual Assault Trials.”  Australian Feminist 
Law Journal. v.14, 2000, pp.121-131 
55 Case G, (retrial 1996) trial transcript, p.219. 
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to a litany of ‘errors’ that most often remain unqualified, as opposed to the confident 

questions of the defence which elicit a predetermined response.   

 

Prior inconsistent statements make up a dominant place in the repartee of defence 

narrative constructions of victim/survivors in particular.   Forced errors are a means of 

providing a conduit for the negative portrayal of victim/survivors.  Evidentiary 

limitations heighten the use of forced errors.  A number of trials in which defence 

cross examination drew heavily on prior inconsistent statements and questions 

demanding minute details, resulted in acquittals.56  Adopting the technique of cross 

examination in order to demonstrate inconsistencies based on peripheral detail, is a 

tactic that was put to good use by barristers in this research.  

 

We have seen the construction of stock stories about daughters and mothers around 

dominant stereotypes designed to negate their evidence that such sexual abuse 

occurred.  The effective use of ‘forced errors’ in constructing witness evidence as 

incorrect or untrue  can help to reinforce the defence narrative that the victim/survivor 

is a liar.  The next chapter, the final one dealing with the data collected for this thesis, 

examines yet another stage  of constructing false narratives around intrafamilial sexual 

abuse.  Chapter Ten deals with construction after conviction, and draws out the 

alternate narrative that defence barristers employ should their client be convicted of the 

sexual abuse of his child/ren. 

                                                 
56 Cases A, B, D, G & N. 
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CHAPTER 

10 
       CONSTRUCTION AFTER  CONVICTION 

 

 

 

Introduction 
The preceding chapters have utilised trial transcript data to identify and demonstrate 

how lawyers and the judiciary are able to operate within a framework that not only 

obfuscates prosecution and victim/survivor evidence, but also suppresses 

victim/survivor dialogue. Should the Prosecutor, via the evidence of the 

victim/survivor succeed in having a jury bring a guilty verdict against the defendant, 

such a decision is not necessarily binding.  Although juries are informed that they are 

the ‘judges’ or ‘triers’ of the facts in a case, deliberations leading to a guilty verdict on 

any number of charges are open to legal challenge by the offender and his lawyer 

through the appeal process. Members of the public are asked to sit in judgement of 

their peers because that is supposed to be the quintessential feature of our justice 

system.  However, their judgement, delivered after they have observed and listened to 

a legal version of events, is then open for ratification or more frequently, dissolution at 

the Court of Appeal level.1 Of course, jury decisions leading to the acquittal of an 

accused are not open to challenge by the victim/survivor or any other person. 

 

The privileging of the dominant story over the subordinate ‘story’ (read ‘story’ as  the 

victim/survivor’s experience) allows legal process to create what Scheppele and other 

legal narrative theorists have termed a ‘legally sanctioned reality’.2  Constructing a 

                                                 
1 Note that in this chapter the Court of Appeal is also referred to as the Appellate Court and the term 
Appellate Court judges or Appellate judges are terms used interchangeably.  
2 See Scheppele, K.L. “Foreword: Telling Stories.” Michigan Law Review. v.87, 1989, pp. 2073-2098; 
Graycar, R. “Telling Tales: Legal Stories About Violence Against Women.”The Australian Feminist 
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legal discourse that in turn is expressed within the courtroom as a careful and 

specifically designed narrative dialogue shared between the judge, lawyers from both 

sides and the accused, is a construction that does not end with the conviction of the 

accused.  Of those trials in this research, eight cases resulted in conviction, two of 

these cases were retrials after successful appeals and both resulted in reconvictions.3  

Each of these convictions was appealed against, including the two reconvictions.  

Three of the appeals resulted in the convictions being quashed and a new trial 

ordered.4  Of the five other convictions, the appellants were successful in having their 

sentences reduced in three cases.5  In one case the Director of Public Prosecutions was 

successful in having the sentence increased.6 

 

The purpose of this chapter is to examine the continuation of the negative construction 

of the victim/survivor, and of the contiguous but opposing  construction of mitigating 

factors for the offenders.   Following a brief discussion concerning Appellate decisions 

in intrafamilial abuse cases under the heading ‘Judicial Distrust of Victim/Survivors 

After Conviction’, the chapter is divided into two major sections.  Section A examines 

the sentencing process, and aims to demonstrate the narrative shift from offender 

denial and victim/survivor as liar, to one of mitigating offender culpability and 

minimising harm to the victim/survivor.  As discussed in Chapter Eight, supporting 

mothers may find themselves included in the narrative of mitigating factors in creating 

their husband’s offending.  In some cases continuing to denigrate victim/survivors 

after successful conviction can continue, whilst the narrative of the father/offender as a 

‘good citizen’ is heightened.   

 

The language of judges and lawyers in the sentencing and appeal process denote the 

linguistic complicity in which intrafamilial rape is located as a consequence of family 

dysfunction rather than a form of systemic male violence.  Further, the abrogation of 

the experience and agency of the victim/survivor after conviction, identifies the 

continuation of a dominant legal narrative that silences victim/survivors, and 

                                                                                                                                             
Law Journal.  7, 1996, pp. 79-93; Kaspiew, R. “Rape Lore: Legal Narrative and Sexual Violence.” 
Melbourne University Law Review. v. 20, 1995, pp. 350-382. 
3 Cases C, E, F, J (retrial), K, L (retrial), M, O. 
4 Cases C, K, M. 
5 Cases E, F, J. 
6 Case L. 
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transmutes their experiences to fit a patriarchal legal perspective.  Section A is 

organised under the following subheadings: 

 Impact Statements; 

 The Good Father as Good Citizen; and, 

 Sentencing the Offender and Mitigating Factors. 

 

Section B undertakes an analysis of Appellate decisions against conviction and 

sentence lodged by the convicted defendants in this research.  Appellate Court 

decisions highlight the judicial capacity to reinforce defence narratives and by doing so 

to nullify jury verdicts.  Appellate Court judges also have the power to find error with 

evidentiary rulings or comments made by the trial judge.  Both Sections A and B 

reveal the level of judicial subjectivity that draws heavily on masculinist notions of 

sexual violence that are detrimental to victim/survivors.  The aim of this chapter is to 

demonstrate that defence narratives that vitiate the experience of victim/survivors do 

not abate if a defendant is convicted by a jury verdict.  Moreover, the judicial prejudice 

and bias against victim/survivors of sexual abuse, and judicial subjectivity, continue to 

operate as legal process at the level of sentencing and appeal. This section is discussed 

under three sections, headed: 

 Appeal Decisions: Another Layer in the Legal Acquittal of the Father; 

 Uncritical Assumptions: Minimal Harm and Victim Culpability; and, 

Judicial Comments and Jury Verdicts. 

 

Judicial Distrust of Victim/Survivors After Conviction 
Lawyers, judges and especially the perpetrator, know full well that a jury conviction 

marks another beginning in legal process and discourse rather than an end to it. 

Although sentences across trials in this research varied, a significant feature in the 

sentencing process was the pattern of mitigating factors taken into account for the 

accused, and the failure of judges to adequately address the issue of harm to the 

victim/survivor.   Both of these issues are constructed and mediated by defence 

barristers. However, the willingness of judges to accept a vocabulary of excuses and 

notions of minor harm and degrees of blameworthiness to all but the accused, identify 

the complicity of the judiciary in facilitating and maintaining masculinist theories 

about intrafamilial sexual violence.  



358  

 

A characteristic of perpetrator convictions and appeals is the persistent narrative 

construction by defence barristers that continues to militate against the experiences of 

abuse and suffering of victim/survivors, whilst providing a palliative narrative for 

offenders that most often apportions blame to others, such as the current or ex-wife of 

an offender.  Charlotte Mitra’s analysis of 63 appeal case decisions in English courts 

dealing with ‘incest’ across the period 1970-1980 provides an illustrative example of 

judicial preference for defence narratives that hold victim/survivors and their mothers 

accountable for the father/husband’s offending.7   In summary, Mitra found that 

domestic and ‘marital’ stress was often cited by offenders as a mitigating factor for 

their criminal offending.  She offers a number of references demonstrating the ease 

with which courts accepted such claims, citing one Court of Appeal decision where 

such an excuse was accepted as a ground to reduce the sentence: 

This is one of those cases which unfortunately frequently 
come before the court where a man starts interfering 
sexually with his daughter because his wife either has 
refused sexual intercourse or has become unattractive to 
him sexually8 (emphasis added). 

 

Mitra argued that the judicial response to intrafamilial sexual abuse reflected the 

dominant ideology of patriarchal power and traditional notions of family with men as 

dominant and women and children as subordinate.  Edwards’ more recent research 

supported Mitra’s claims that responsibility for sexual abuse was transferred from the 

offender to the victim in the sentencing process9.   Elsewhere a victim/survivor of 

father-daughter rape described in an interview how she obtained a copy of her father’s 

sentencing transcript, and was amazed to discover that at no time did the judiciary 

make a single reference to the actual crime committed by the father.  The sentencing 

focussed on presenting a narrative of the good father and other mitigating factors in his 

favour.10  In the latter part of the 1980s members of the English judiciary continued to 

make statements when sentencing men for rape and other forms of sexual assault 

against young children and women, that girls as young as eight were somehow 

                                                 
7 Mitra, C. ‘Judicial Discourse in Father-Daughter Incest Appeal Cases’, International Journal of the 
Sociology of Law, v. 15, 1987, pp.121-148. 
8 ibid., p.139  See also ch. 3 for an appraisal of Mitra’s research.  
9 Edwards, S. Sex and Gender in the Legal Process.  London: Blackstone Press, 1996, pp.316-321. 
10 Hechler, D.  The Battle and the Backlash: The Child Sexual Abuse War. Massachusetts: Lexington 
Books, 1988, p.73. 
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culpable for the offenders conduct.  In one case a judge refused to give a custodial 

sentence to a man found guilty of raping his wife on two occasions because the crime 

was within the family unit and therefore did not impinge on the public.11 

 

Australian barrister, Lloyd Davies cited a number of contemporary cases in which the 

Appellate Courts, including the High Court of Australia, have routinely quashed 

convictions on what he argues are fallacious grounds.12  In one such case the High 

Court quashed a father’s conviction for the sexual abuse of his 13-year-old daughter on 

the grounds:  

that a court of criminal appeal may set aside a jury verdict 
when a doubt arises in the court’s mind, “which a jury 
ought to have experienced...”13 (bold emphasis in 
original).   

 

What is obvious from the above statement is the degree of subjectivity informing the 

Appellate judges’ decision. These judges never saw or heard the evidence of the 

victim/survivor or other witnesses from that trial, as opposed to the jury who did, yet 

they are able to nullify a jury conviction because ‘they’ have a subjective ‘doubt’ that 

others should have experienced.  Davies uses this case as one example of the kinds of 

fallacious reasoning that masquerade as objective and neutral legal principle and 

process.   He is critical of the persistent level of overt subjectivity that informs much 

judicial process in cases involving sexual crimes, arguing further that the gendered 

nature of law is consistently identified through such rhetoric and process.14   

 

Section A:  

Victim Impact Statements 
The purpose of the legislation which introduced Victim Impact Statements was to 

provide a forum for victims of crime to present to the court, either through their own 

words and/or through advocates, the impact and consequences on their life of the crime 

                                                 
11 Hopley, I. (Sergeant) Advances in Combating Child Sexual Abuse in Victoria. Melbourne: Victoria 
Police, 1994 see pp. 93 & 198. 
12 Davies, L. ‘Protecting Paedophiles: Gender Bias In Child Abuse Prosecutions’, Australian Feminist 
Law Journal, v.12, March 1999, pp.95-109.  Note: this paper was first co-presented with Shannon 
Caroline Taylor at the 15th Annual International Conference of the Australian Law and Society 
Association at La Trobe University, Australia, December 1997.  An acknowledgement of such is made 
in the published version of Davies’ article. 
13 ibid., p.103. 
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perpetrated upon them.15  These statements were supposed to provide the sentencing 

judge with information to be taken into consideration when sentencing the offender.  

However as the following examples illustrate, the broad and encompassing judicial 

discretion afforded judges means that much of what is accepted as evidence from 

victims of crimes, to be taken into account, depends very much on the attitude of the 

presiding judge.   

 

As shown in the preceding chapters, the practice of excluding areas of prosecution 

evidence and the distilling of a large number of charges into a few isolated charges 

heard at trial, means the experience of victim/survivors is continually fragmented.  

Should an offender be convicted on all, a majority or even a few of the charges, the 

task for the victim/survivor in writing an impact statement is fraught with difficulties 

that can create another level of distress.16   Victim/survivors are only supposed to link 

their suffering and injury to specific charges.  If the charge is having your vehicle 

stolen or your shed robbed or an incident in which you were injured by the offender, 

the process of linking your injury and emotional reaction to the crime/s, and the task of 

presenting an impact statement can be more easily confined to specific incidents and a 

specific crime.  In multiple incidents of sexual abuse that are distilled to only a few 

charges, and perhaps the offender convicted of only those few or even less, a clear 

question arises as to how a victim/survivor isolates her trauma so that it corresponds to 

a particular masculinist judicial view.   

 

Consequently, trial judges can never properly appreciate the real impact of 

intrafamilial sexual abuse when every spoken and written word by the victim/survivor 

is legally restrained and transmuted so as to conform to a few specific charges that are 

considered isolated incidents and therefore, not linked to a concept of long term 

trauma.  Even then, judges possess the discretionary power, as this chapter will show, 

to decide the level of impact they believe a victim/survivor suffered, regardless of 

evidence to the contrary.  Such a view elucidates a process that reflects men’s lore as 

society’s law.  As the first section of this chapter demonstrates, the offender is able to 

                                                                                                                                             
14 ibid. 
15 Victim Impact Statements were introduced in Victoria by the then State Attorney General, in 1995. 
16 See “Caroline.”  National Conference on Sexual Assault and the Law. Melbourne, 1995, published 
proceedings, Victoria: Project For Legal Action Against Sexual Assault, pp.55-69.  The contents of the 
Victim Impact statement were not discussed at the trial.  
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draw widely on his life history to provide ‘mitigating factors’ that will ameliorate 

degrees of culpability.  In contrast, the victim/survivor must contain any concept of 

harm to particular offences.  Thus the continuum of sexual, physical, emotional, 

spiritual and even financial  violation of the child or woman endured over multiple and 

long term abuse is voided under the judicial gaze.    

 

At the retrial of case J the Impact Statement of the victim/survivor was wholly rejected 

by the judge after defence protests about its content.  The victim/survivor was given 

only 1-2 days to write a second, modified Victim Impact Statement for the court. The 

second impact statement was not rejected but was subjected to judicial ‘corrections’ on 

those areas considered irrelevant by the judge and defence counsel.17  In case M the 

defence barrister made submissions about the relevance of parts of the Victim Impact 

Statement submitted by the victim/survivor.  The judge commented that a good deal of 

the Victim Impact Statement of the victim/survivor in case M was ‘irrelevant’, 

resulting in the editing of her impact statement.18 

   

Cases K and L provide an exemplary example of judicial subjectivity with regard to 

Victim Impact Statements.  However this subjectivity appears to have been 

predisposed by the personal preferences of the judge who presided over both cases.  

The most significant departure point between the judge’s sentencing of the offender in 

case K as opposed to case L has to do with the judge’s expressed opinion on the impact 

of the abuse on the victim/survivors.   

 

Case K involved an adolescent male victim/survivor, and as outlined in Chapter 7, in 

this researcher’s opinion, a comparative analysis of the two trial transcripts 

demonstrates a difference in the judge’s attitude towards the two victim/survivors, with 

the judge exhibiting a more equitable disposition towards the male victim/survivor.  

This same disposition was even more identifiable in the sentencing attitude of this 

judge between the two cases.   

 

                                                 
17 ‘Caroline’ op.cit. p.68.   See also Case J (retrial 1995) trial transcript pp.1936-1940 (1/11/95) and 
pp.1990-1995 (8/11/95).  
18 Case M, trial transcript  p.585.  What the judge and defence considered to be ‘irrelevant’ was not 
discussed.  The contents of the victim/impact statement were also not discussed.   
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While the judge in case L (retrial) was prepared to accept a generous, positive view of 

the stepfather at the sentencing plea, (which will be canvassed in detail later in this 

section), he was not receptive to evidence concerning the degree of suffering 

experienced by the victim/survivor as detailed in the Impact Statements tendered to the 

court.  The victim/survivor wrote an Impact Statement that was accompanied by a 

report from her counsellor. The judge pondered just ‘how realistically would such a 

victim impact statement be of use’,19 as though the idea of a victim/survivor being able 

to tell of her distress was such a novelty that the court was hard pressed to identify its 

place or value.  The defence argued that the judge ‘should not be exposed’ to the report 

by a counsellor from a rape crisis centre on the basis that such a report was ‘highly 

inflammatory and clearly well beyond the context of (the two charges the offender was 

convicted of)’, and further, that the report was ‘couched in terms that it can only be put 

as endeavouring to create a much worse picture’20 (emphasis added).  The defence 

barrister was able to make a value judgement as to the trauma of the victim/survivor 

based on nothing but his own bias as an advocate for the offender.  One might also ask 

how much ‘worse’ a case of intrafamilial rape needs to be considering that the offender 

was found guilty of causing his stepdaughter’s teenage pregnancy  which resulted in an 

abortion.  

 

The judge was able to exclude the report from the rape crisis counsellor by asking 

about what legislation had to say about using ‘material’ and ‘opinion(s)’ from ‘non-

experts’.  As a consequence of such a question the Prosecutor withdrew the 

counsellor’s report. It is worth recounting that during the retrial of case L the judge 

refused the Prosecutor’s request of the possible inclusion of expert evidence regarding 

long term abuse and delayed disclosure on the grounds that the victim/survivor was the 

best person to articulate her behaviour.  When presented with a Victim Impact 

Statement prepared by the victim and her counsellor, the judge argued that it was ‘non-

expert’ evidence and was therefore to be excluded. How this judge decided who was 

an ‘expert’ and who was not is not clear, but surely a qualified counsellor who has 

worked therapeutically with the victim/survivor is in a good position to be able to 

make comment about her degree of trauma relating to the sexual abuse.  The ease with 

which victim/survivor’s experience can be excluded from a forum that should focus on 

                                                 
19 Case L, (retrial) trial transcript, p.866. 
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the impact of the offender’s crime on the victim demonstrates the continued process of 

silencing victim/survivors.21  

 

As though to qualify his negation of the victim/survivor’s experience of trauma and 

suffering, the judge in case L stated that the ‘information in the victim impact 

statement makes no impact on me.’22  In sentencing the offender the judge reiterated 

his opinion about the victim/survivor’s impact statement meaning little if anything to 

him, when he told the offender and the court that: 

I find that as a result of the events she went through, the 
trauma of the abortion, (names victim/survivor) has 
experienced feelings of loss and grief...Other than the 
specific effects to which I have already referred, I am not 
prepared, on the available evidence, to find that these 
offences had identifiable adverse consequences for the 
victim...23 (emphasis added). 

 

On the contrary, the victim/survivor in case K did not submit a Victim Impact 

Statement and no other reports were submitted on his behalf.  Despite this the judge 

made the comment that although the victim/survivor in case K:  

has declined to make a victim impact statement; however, 
there was sufficient in his evidence and in his demeanour 
to convince me that his life has been much affected. . .The 
effects upon such unfortunate people range from loss of 
self-esteem to the development of neuroses.  A frequently 
documented after effect is the total inability of incest 
victims to enter into a loving, and stable relationship in 
their adult lives24 (emphasis added). 

In this case the judge was able to state that his own observations of the victim/survivor 

in the trial ‘convinced’ him as to the level of distress and harm inflicted on the young 

man, whereas in case L, the same judge made flippant and insensitive comments as to 

the degree of harm suffered by the victim/survivor who endured a pregnancy and 

termination as a result of the abuse and further, detailed such suffering, which was 

attested to by a counsellor. This criticism is not in any way directed at the level of 

                                                                                                                                             
20 ibid. p.876. 
21 Similarly in a 1993 trial in Canberra, Australia a Supreme Court judge found that a 12 year old girl 
who was the victim of intrafamilial rape had not suffered any long term effects and rejected the report of 
a social worker who suggested otherwise on the basis that the social worker had acted as an ‘advocate’ 
of the child.  See Wightman, op.cit. p.251. 
22 ibid. p877. 
23 ibid. p.903. 
24 ibid. pp.488-489. 
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trauma suffered by the victim/survivor in case K, but is focussed entirely on the 

articulation of the same judge’s opinions in two trials.  Where this trial judge had 

evidence to support the degree of harm suffered by the victim/survivor in case L, he 

rejected such evidence.  Whereas in case K the judge had no impact statement or 

reports on which to gauge the harm suffered by the victim/survivor, he proffered his 

own observations about the victim/survivor and indeed about sexual abuse per se as 

factors to be taken into consideration.  In doing so the judge elevated his opinion to 

that of an expert.   The comparison of these two sentencing comments exemplifies the 

degree of judicial agency which allows personal bias to inform and direct legal 

process.   

 

As this section has shown, despite the introduction of Victim Impact Statements as a 

means of providing a voice to those affected by crime, defence barristers often 

maintain their attack on the veracity or validity of a victim/survivor’s experience, and 

judicial discretion provides continued scope to be querulous or to dismiss Victim 

Impact Statements.  As a consequence, the limited agency afforded victims of crime 

via Victim Impact Statements is eroded in a process where a jury verdict has validated 

their testimony.  

 

The ‘Good’ Father, ‘Good’ Citizen 
At all of the sentencing pleas examined in this research, the defence narrative 

incorporated the concept of the offender as a ‘good’ father and/or citizen.  The concept 

of ‘previous good character’ and of ‘no prior convictions’ was bandied around as 

though such claims were a self-evident fact.  Such a notion is counterintuitive to the 

perpetrator’s behaviour in raping and/or sexually assaulting his own child/ren, 

especially where such abuse is long-term.   When  an offender is raping and sexually 

assaulting his child over a period of time, such behaviour entails other interconnected 

behaviours designed to secure the non-disclosure and compliance of the 

victim/survivor.  Conversely, many offenders purposely groom themselves so as to 

provide a credible demeanour to those outside of the home and perhaps even others 

within the home.25  As crimes of a sexual nature are considered covert crimes, it  could 

well be argued that the ‘good’ character of the offender may be connected to the  

                                                 
25 See comments about offenders and their groomed presentation outside of the family in Chapter 2. 
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commission, maintenance and degree of deception in these crimes.   In all of the cases, 

particularly those involving long-term abuse, the offender engaged in a premeditated 

trajectory of behaviour to commit and conceal his crimes.  Upon disclosing the abuse, 

many of the victim/survivors were expunged from family support and the family unit 

to varying degrees, thus further demonstrating the extent to which perpetrators were 

prepared to go to punish and harm the victim who is their own child or stepchild. 

 

In this research all but one of the offenders were facing their first convictions for this 

and any other crime.  The exception was case O.  In this case the offender had seven 

prior convictions although the sentencing judge deemed them irrelevant to the 

sentencing of case O.26  However, an absence of convictions may have more to do with 

good luck rather than good character, especially given that some of the offenders were 

convicted of charges covering more than a decade.27  Further, research has shown that 

only a very small minority of sex offenders are convicted and even then, such a 

conviction only relates to the offence for which they were convicted.28  Despite these 

comments, the good character of the offender is continually articulated as a matter to 

be taken into consideration, as though such a claim militated against the offence itself.  

Mitra observed a similar point in her research where at sentencing pleas in trials of 

intrafamilial sexual abuse the father is portrayed in the image of the good father and 

exemplary citizen.29  At trial, the accused’s character cannot be attacked, and he is able 

to have two character witnesses give evidence about his good character at the trial and 

at sentencing should he be convicted.  The ‘good’ character of the victim/survivor is 

not a concept that is considered.30  However as Mitra demonstrated in her research, the 

ability to sully the character of the victim/survivor in sentencing may create mitigating 

factors for the offender.31 

                                                 
26 See R v Pickering VicCA 278/95.  
27 Of interest is the fact that two defendants from cases in this thesis who were acquitted by jury had a 
previous conviction/s relating to a sexual crime.   They were cases A & B and D. 
28 Cossins, A. “A Reply to the NSW Royal Commission Inquiry into Paedophilia: Victim Report Studies 
and Child Sex Offender Profiles – A Bad Match?” The Australian and New Zealand Journal of 
Criminology. v.32, no.1, 1999, pp.42-60. 
29 Mitra, op.cit. p135. 
30 I would argue that the ‘character’ of the victim/survivor should not have anything to do with the harm 
caused to her by the crime.  My point is simply to highlight how the supposed good character of 
offenders is built up at the expense of making the victim/survivor and her personhood basically invisible 
in the sentencing process. 
31 Mitra, op.cit. discussed courts highlighting the previous sexual experience of victim/survivors as a 
feature that resulted in some judges assessing the character of the victim as such that intrafamilial rape 
was less serious on a non-virgin, and thus was a mitigating factor in the father’s conduct.  Some judges 
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The judge in cases E and F stated that he was sentencing the offender as a man without 

prior convictions as a ‘person of previous good character’,32 as was similarly stated in 

case J.33    In case L the defence urged the judge to take into account that the offender 

was a ‘caring’, ‘decent’ and ‘hardworking’ father and citizen with no prior 

convictions.34  Similarly, in case K, two mitigating factors for the offender relating to 

character were taken into account by the judge.  The first related to evidence of the 

offender’s ‘good character’ prior to and after the time frame in which the offences 

were reported to have occurred.  In a contradictory vein, the judge took into account 

the good character of the father as a factor in his favour, yet at the same time 

acknowledged, without further comment that the father had shown a lack of remorse 

for his offences.35  One would think that a demonstrated lack of remorse for crimes 

committed would demote somewhat claims about good character. Second was the 

absence of prior convictions, and finally the fact that the offender was considered 

unlikely to ever re-offend.36  The defence had also urged the judge to consider the 

resulting polarisation of family members who had divided into those who supported 

the offender and those who supported the victim/survivor.  The judge acknowledged 

this polarisation, but rightly stated that it was caused by the actions of the 

perpetrator.37  

Similarly, the judge in the retrial of case L commented that he was ‘troubled’ about 

what the previous trial judge in the first case (1993)  noted was the lack of remorse 

                                                                                                                                             
were even apt to believe that sexual experience by victims, prior to intrafamilial abuse, may have helped 
to cause the father’s behaviour towards them.   Conversely, at the sentencing of the offender after his 
conviction at the retrial, a sibling of the victim/survivor, who was supporting the offender, gave 
evidence which incorporated attacks on the character of the victim/survivor.  It was as though such 
evidence was designed to further damage the credibility of the victim/survivor after conviction.  This 
point is discussed and referenced in the relevant area of  Section A in this chapter dealing with 
Sentencing of Offenders and Mitigating Factors.  
32 Cases E and F, sentencing transcript  pp.110-112. 
33 Case J see p.1950 (1/11/95) for mention of this.  The transcript from the day of sentencing was not 
available.  Only the transcript of sentencing plea which went for three days was available. 
34 Case L (retrial 1996) trial transcript pp.897-899. 
35 Case K, trial transcript p.489. 
36 Case K, trial transcript p.488. 
37 ibid. Family polarisation where members are divided into two extreme positions are a frequent result 
of intrafamilial abuse, as is the fact that many victim/survivors find themselves rejected by the entire 
immediate family as well as some relatives. See Taylor, S. “Betrayal of the Innocents.” Violence Against 
Women. no. 3, November 1997, pp.31-37.  Such isolation occurred to the victim/survivors in cases H, J 
and N. In case J the defence highlighted the fact that the entire family of the offender and others, were 
fully supporting the offender, whilst rejecting the victim/survivor, as though this were a point of which 
the offender could claim pride, and secondly, as though such a fact indicated something negative about 
the victim/survivor. Case J (retrial 1995) see transcript re plea hearing  pp.1945-1955 (1/11/95).  
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shown by the offender.  The defence barrister dealt with this comment by giving a long 

winded and convoluted answer about the evidence of the counsellor that was 

admissible at the last trial (but not at the retrial) which basically led nowhere.  The 

defence barrister then promptly changed subjects.38 

 

Sentencing Offenders and Mitigating Factors  
Transcripts of sentencing were available for nearly all of the studied trials in this 

research that resulted in a conviction.  Transcripts were available in cases E, F, J, L, K 

and M.  Cases O and C were cases in which no sentencing plea or sentencing transcript 

was available.  Even after a jury convicted a father or stepfather of sexually abusing 

his child/ren the defence continued to weave a narrative that could be grafted onto the 

dominant legal narrative.  The elements of patriarchal ideology identified by 

researchers such as Mitra and Edwards in relation to judicial responses were also 

identifiable in some of the cases that form this thesis.  

 

The retrial of case L provides an instructive example of judicial subjectivity and 

discretion as the basis upon which the presiding judge decided the sentence of the 

offender.   At the sentencing plea of the offender in case L the judge suggested that the 

victim/survivor’s mother was a part of the ‘equation’ with regard to the abuse.  The 

defence lost no time in pushing the argument for the mother to be considered a 

mitigating factor to be taken into account saying that the ‘erratic’ nature of the 

offender’s wife was a contributing factor to the sexual abuse of the victim/offender.39  

The defence went as far as to suggest that the mother’s behaviour ‘combined to give 

rise to a set of circumstances that probably will never repeat themselves again.’40  As 

the victim/survivor’s mother was not able to defend herself against such accusations, 

and was not permitted to give any evidence at the trial regarding the violence inflicted 

upon her by her former husband, the defence narrative moved easily into a continuing 

                                                 
38 Case L (retrial 1996) trial transcript pp.893-894. 
39 Case L (retrial 1996) trial transcript p.899  Scutt has also identified the process of attributing blame to 
women for men’s sexual offending in non-familial rape.  In such cases, the ex-wife or ex-de facto may 
be regarded as mitigating factors that caused a man to rape other females.  See Scutt, J. “Judicial Bias: 
Confronting Prejudice in the Courtroom.” in Cook, S. & Bessant, J. eds. Women’s Encounters with 
Violence: Australian Experiences.  Sage: California, 1997, pp.89-108.  
40 Case L (retrial 1996) ibid. 
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legal construction that subverted the experiences of the victim/survivor and even those 

of her mother.41   

 

Aside from taking into account the mother as a mitigating factor, the judge in case L 

(1996) further took into account, quite  remarkably, that the  financial difficulties of 

the offender at the time of his arrest, and his recurring back problems were other 

mitigating factors.42  The defence argued that the offender was a person of ‘good 

character’ and that further, the offender was a man who: 

has obviously put considerable effort and time into a 
young girl who, on any view of it, had a very difficult 
childhood with the break-up of two marriages, Your 
Honour, and despite that, with (offender’s) presence, she 
was able to complete her high schooling and go on 
ultimately to complete tertiary education.  What I am 
submitting to Your Honour is that there is a considerable 
body of material that indicates that over many years this 
man has been a decent, hardworking, caring and involved 
individual.  He has, so far as the jury verdicts are 
concerned, transgressed on two occasions and they are 
occasions that are, of any view of it, a long time ago.  
Your Honour, you are not dealing with the person who 
was in a very difficult and vulnerable position in 1982, we 
have now come to 199643 (emphasis added). 

 

The above statement is infused with notions of mother blame and any suffering of the 

victim/survivor is linked to her mother’s two marriage break-ups.  This ignores the 

suffering experienced by the victim/survivor as a result of the sexual crimes committed 

on her by her stepfather.  Further, the fact that the mother and victim/survivor’s 

statement details the offender as being responsible for the mother leaving the family 

                                                 
41 The mother’s police statement detailed a history of severe spousal assault by her former husband.  The 
mother stated that she became aware that her former husband was sexually interfering with her daughter 
and on a number of occasions contacted local police and welfare authorities.  On each occasion the 
husband convinced the authorities that his wife had emotional problems and was fantasising about his 
supposed sexual abuse of the daughter.  No action was ever taken.  At the time the victim/survivor was 
aged approximately 12-13 the mother  took an overdose of sleeping tablets.  She said she did this in the 
hope that authorities would take notice of the seriousness of what she was claiming.  Instead she was 
certified to a psychiatric hospital, and claims that she was only released after she recanted her 
allegations against her husband.  On being released from the hospital some months later she was unable 
to return to the family home and was forced to leave the country town where they lived.  The evidence 
of the victim/survivor supports this and not long after the mother was removed from the family home, 
the victim/survivor had to undergo a pregnancy termination as a result of her stepfather’s abuse.  The 
victim/survivor was sexually abused into adulthood.  See discussion on Case L in Chapter 5.  
42 Case L (retrial 1996) trial transcript p.882. 
43 ibid. pp.897-898. 
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home and the subsequent divorce that followed, are ignored.  The fact that the 

victim/survivor completed secondary schooling and obtained an undergraduate tertiary 

degree is a credit to the courage of the victim/survivor, but in the defence narrative, the 

offender is credited for the educational accomplishments of the victim/survivor. 

 

The defence then went to great lengths to cite the offender’s success in being promoted 

to the level of supervisor whilst working as an unskilled worker in previous 

employment, as well as the offender’s completion of a TAFE course which led to him 

gaining employment as a Child Protection Worker with the State government’s Health 

and Community Services.44  

 

At the retrial of case L the offender was convicted of  two charges from a total of nine 

charges whereas at the first trial in 1993 he was convicted of nearly all the charges 

against him.  At the plea hearing the defence barrister declared that the jury’s verdict 

meant that the offender had ‘transgressed’ only twice, as far as the jury were 

‘concerned’. 45    Thus, it is the jury’s verdict that has provided a convenient link for 

the defence to claim a narrative of minimisation.  Had the jury been allowed to hear the 

evidence of the family counsellor, as the jury in the first trial were, albeit a modified 

version, he may well have been convicted on many more charges, as he was in the first 

trial.  The father, according to the defence barrister, was a ‘decent’ ‘hardworking’ and 

‘caring’ individual who ‘transgressed’ against his stepdaughter on only two occasions 

and those occasions, argued the defence, arose directly from the marital situation.46 

Such a claim is not isolated to this case, as defence barristers in sex abuse cases often 

use the conviction of isolated charges to a narrative of isolated incidents.  In this way, 

the victim/survivor’s Impact Statement detailing the trauma of long term abuse can 

easily be challenged, and thus negated, by defence argument that: a) only incidents of 

which the perpetrator was convicted can be taken into account, and b) that each charge 

represents an isolated incident so that even conviction on a number of charges may still 

be viewed as a set of individual offences rather than representing a protracted history 

of methodical sexual abuse committed by the perpetrator. 

 

                                                 
44 ibid. pp.875-877. 
45 ibid. p.898. 
46 ibid.  
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The distilling of multiple offences into a few isolated charges, and the reality that most  

jury convictions usually result in some of those charges being acquitted, means that the 

time span of sexual abuse is often compressed to a narrow timeframe.  The brevity of 

such charges can  provide the means for judges to then claim that the abuse was 

limited to a specified time frame, or even to isolated  spatial incidents.  Furthermore, 

depending on what charges the offender is convicted of, the defence can claim limited 

harm to the victim/survivor.  In case L (1996), whilst the trial judge severely limited 

any dialogue about the impact of ‘two’ incidents of  abuse on the victim/survivor, he 

was far more encompassing of mitigating factors for the accused across an extensive 

time span. In his sentence speech the judge continued, saying that he found a:  

number of matters in mitigation. These include the 
financial and domestic situation in which you found 
yourself in approximately April 1982, compounded by the 
fact that you underwent a serious back operation in 
January 1982 which has rendered you permanently unable 
to engage in heavy physical work.  I also accept that you 
have real prospects of rehabilitation which has already 
been demonstrated by the fact that, despite your limited 
education, you managed to pursue a course ultimately 
enabling you to be employed by Community Services 
Victoria.  I also accept the fact that you are unlikely to re-
offend.47 

 

How a back injury and financial difficulties can become factors that extract 

responsibility from the offender for his criminal conduct towards his stepdaughter 

identify the kind of ludicrous rationale employed by some members of the judiciary.   

The stark irony that the offender gained employment in the area of Child Protection in 

a government agency is considered a virtue, rather than causing the judge to pause and 

reflect on the type of employment sought out by the offender. The judge sentenced the 

offender in case L to eighteen months gaol, with a minimum period of twelve months 

to be served before he could be eligible for parole.48 

  

In sentencing the offender in case K the judge took into account three mitigating 

factors.  One of these factors was the considered opinion that the offender was unlikely 

to ever re-offend.49   Such a claim was also made in cases J, L and M.50  How the 

                                                 
47 Case L, op.cit. p.903.  
48 ibid. p.904. 
49 Case K, trial transcript p.488.  Note that the sentence plea was not transcribed. 
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judge or defence barrister know that the offender will not re-offend was not canvassed.  

Such a claim appears axiomatic - a self-evident truth, without foundation, and free of 

challenge. Other research has suggested that sex offending is a crime with a high rate 

of recidivism.51    The other two mitigating factors are discussed in the sub-section 

dealing with fathers as good citizens. The judge did comment that the crime of ‘incest 

strikes at the family unit, the basis of any civilised society’, before sentencing the 

offender to a total of eight years gaol with a minimum of five years to be served before 

being eligible for parole.52   

 

The trial judge in case M took into account the mitigating factors outlined by the 

defence; that the accused had a lack of early education, had a failed marriage and 

looked after an adult son with an intellectual disability. Further, the defence argued 

that it was unlikely that the father would offend again. 53    In sentencing the judge said  

‘incest’ was a serious crime and one which ‘civilised people’ would ‘abhor’ and find 

‘barbaric’, and thus was deserving of a greater sentence than might be imposed on 

other crimes.54  The judge stated that he would not be sentencing the offender as a 

‘serious sex offender’, and sentenced him to five years gaol with three and half years 

to be served before he was eligible for parole.55 

 

                                                                                                                                             
50 Such a claim may have been made in some other cases from this research, but as the transcript of the 
sentencing plea and sentencing was not available for every trial, it is not possible to know how often 
such a claim was made in other trials in this research. 
51 A study by Powell, M. & Illet, M. “Assessing the incestuous family’s readiness for reconstruction.” 
Families in Society: The Journal of Contemporary Human Services. September, 1992, pp.417-421, has 
identified a relatively high level of recidivism in intrafamilial sexual abuse.   The authors were critical of 
family dysfunction theory and therapy, arguing that blaming mothers and victims, often had the effect of 
inhibiting the child from future re-disclosure of abuse as well as making some mothers reluctant to 
report any re-abuse of her child by her husband, for fear of again being partially blamed for such abuse. 
Hechler, D. The Battle and the Backlash: The Child Sexual Abuse War. Massachusetts: Lexington 
Books, 1988.  See ch. 7 which discusses in some depth the issue of recidivism among sex offenders.  Ian 
Heath’s study of intrafamilial sex offenders convicted in Victorian Courts (Australia) in the 1980s 
identifies the rate of previous convictions against many of the offenders in his study, for their sexual 
abuse of their other children, most of them daughters.  See Heath, I. Incest: A Crime Against Children.  
Melbourne: Victorian Government Printer, 1985. Ballard, D., Blair, G., Devereaux, S., Valentine, L. 
Horton, A. & Johnson, B. “A Comparative Profile of the Incest Perpetrator: Background Characteristics, 
Abuse History and Use of Social Skills.” in Horton, A., Johnson, B., Roundy, L. & Williams, D. eds The 
Incest Perpetrator: A Family Member No One Wants to Treat. California: Sage, 1990, pp.43-64, 
discusses how a high number of intrafamilial offenders were also sexually abusing children outside of 
their family at the same time they were sexually abusing their own children. 
52 Case K, trial transcript p.489. 
53 Case M, trial transcript  pp. 579-584. 
54 ibid. p.593. 
55 ibid. p.594. 
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Cases E and F related to sexual abuse of siblings from the same family, with the father 

as the offender.  The father gave no evidence at either trial and was convicted on all 

counts at both trials, except two counts that the jury were directed to acquit on the 

basis of insufficient evidence.  The sentencing plea and sentencing combined both 

trials.  The defence presented psychiatric reports stating that whilst the offender was 

not suffering any identifiable mental illness, he was considered unfit to provide legal 

instructions for his sentencing plea.  The defence argued that on those grounds the 

offender should be committed to a psychiatric hospital, rather than prison.56   Although 

expert witnesses retained by the defence could not agree on a possible diagnosis, two 

reports suggested that the offender could have been ‘faking’ his condition in order to 

avoid the consequences of his actions.57  One expert witness told the court that sex 

offenders in particular were apt to go into extreme denial to avoid acknowledging their 

offending.58 

 

At sentencing  the judge classified the offender as a serious sexual offender on some of 

the charges and stated that the crimes were ‘serious’ and ‘disturbing’ and that each act 

involved the penetration of either the vagina or anus of the young girls.59   The judge 

took into account the victim impact statements made by the children and their mother, 

saying that he found these statements ‘reasonable and credible’.60 The contents of the 

victim impact statements is not known, but what constitutes ‘reasonable’ or ‘credible’ 

evidence of trauma from a judicial perspective is not articulated by the judge.   

 

The judge accepted mental illness as a mitigating factor to be taken into account but 

rejected the idea that such illness played a causative role in the commission of the 

offences.  Other factors taken into account by the judge included the history of health 

problems of the offender as well as his age.  However, the judge also acknowledged a 

need to denounce the conduct of the offender by imposing a just punishment.  The 

offender from cases E and F was sentenced to a total of nine years imprisonment with 

six years to be served before being eligible for parole.61  That the offender was gaoled 

prior to the trial, after making threats to kill his wife, does not appear to have been 

                                                 
56 Cases E & F combined sentence plea, trial transcript pp.16-30. 
57 ibid. pp.5-11. 
58 ibid. pp.30-31. 
59 ibid. p.102. 
60 ibid. p.103. 



373  

taken into consideration as an aggravating factor concerning the actual and potential 

behaviour of the offender.     

    

In case C the offender was convicted of all charges and was sentenced to six and half 

years gaol with a non-parole period of four and half years.62 In case O the jury returned 

a verdict of guilty on two charges of indecent assault, but could not decide on the 

remainder of the more serious charges involving full penetration.  The jury were 

discharged and the offender was sentenced on the two convictions of indecent assault, 

and a new trial was ordered on the remainder of the accounts.  In sentencing the judge 

in this case was very strong with regard to condemning the behaviour of the offender 

stating that his behaviour towards his daughter was ‘despicable’ and ‘abhorrent’.63   

The judge went on to say that the level of trust betrayed by the offender caused a lot of 

‘distress’ and ‘concern’ for the victim/survivor, adding that the incidents were ‘very 

serious’.  This is certainly a different attitude compared to the judge, for example in 

case M where the offences involved full penetration and resulted in the victim/survivor 

giving birth to two children, and whose comments in the trial at sentencing 

apportioned an element of blameworthiness to her by stating that she reluctantly 

consented to her own sexual abuse.  In case O the offender was sentenced to thirteen 

months gaol which was wholly suspended for a period of two years.64  

At the retrial of case J, the offender was again convicted of a majority of the counts 

and was sentenced to six years gaol with a non-parole period of four years.65   The 

defence provided evidence it claimed were mitigating factors to be taken into account, 

which included the current state of health of the offender, although no medical 

evidence was presented in support of these claims.  Interestingly, the medical files 

which contained evidence of the offender’s sexual abuse of his daughter, which were 

excluded from the prosecution evidence at trial, were used selectively by the defence at 

the sentencing plea.  The defence retained an expert witness who said that the files 

suggested a person who was not in control of himself during a specified period of 

                                                                                                                                             
61 ibid. p.114. 
62 Note that no transcript of the plea or sentencing was available and so the sentencing comments have 
been taken from the report from the Court of Appeal, The Queen v Josifoski (1996) 88 ACrimR 399, 
p.1.  The offender was convicted on all five counts ranging from indecent assault to penetration. 
63 Note that no transcript of the plea or sentencing was available and so the sentencing comments have 
been taken from the report from the Court of Appeal, The Queen v Pickering 278 (1995) p.6. 
64 ibid. p.1. 
65 R v J (No 2) (1998) 3 VR 602. 
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psychiatric treatment.  The time frame was linked to coincide with a number of the 

charges of which the offender was convicted.  

 

To strengthen the narrative of mitigating factors for the defence, the eldest son of the 

accused gave evidence at the plea hearing saying that the trial outcome had 

‘devastated’ the father and that they feared for his health as a result.  He maintained 

that his sister, the victim/survivor was a ‘vile liar’.66  One would have thought that 

once the accused was convicted, the continual degradation of victims should cease.  In 

this case, the trial judge simply allowed the offender’s son, who was fully supporting 

his father, to maintain verbal attacks upon the victim/survivor.  The defence also asked 

the son about the impact of the trial on his mother, who was supporting the offender, 

and had refused to give evidence at both trials. Here the defence were seeking to 

construct the suffering of both the offender and the victim/survivor’s non-supporting 

mother.   Despite objections to this style of evidence, the judge allowed the offender’s 

son to give evidence to the court that his mother was ‘devastated’ by the trial, and 

further, that the mother and the four sons of the offender were all supporting him and 

had rejected the victim/survivor.67    

 

The narrative formulated by the defence in case J focussed complete attention on the 

offender, to the degree that little if any account of the victim/survivor’s suffering was 

given or even sought.  The son’s evidence regarding the support given to the offender 

at the expense of rejecting the victim/survivor was given almost with a sense of pride.  

In case J the distress of the offender’s wife was considered a form of evidence to be 

factored into mitigating circumstances, and hence, a lenient sentence.  In cases where 

the offender’s wife is supporting her child/ren, her distress appears to carry little if any 

weight.  

 

From the trial transcripts analysed within the courtroom at sentencing there appeared 

to be little offering of a dialogue to contrast the patriarchal prerogative of punishing 

females, and their mothers where applicable, who dare to challenge the father’s 

authority or abuses.  The defence narrative suggesting a type of family dysfunction 

caused by the offender’ wife or other external factors is most often accepted  without 

                                                 
66 Case J (retrial 1996) trial transcript pp.1950-1953 (1/11/95). 
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any real dissenting views.  Moreover, it is interesting to note that whilst the judiciary 

are keen to confine any impact on victim/survivors to only those charges the offender 

was convicted of, the expressed life history of the offender prior to, and following the 

cessation of the offender’s behaviour, as well as the acceptance of carefully 

constructed mitigating factors, were uncritically accepted.  

 

Following sentencing, offenders have 21 days in which to lodge an appeal with the 

Supreme Court of Appeal.  Every offender convicted in the trials in this thesis had his 

defence barrister lodge an appeal on his behalf.  The next section deals with the appeal 

process and outcomes of those cases.  

 

Section B  

Appeal Decisions: Another Layer in the Legal  Acquittal of the Father 
The right of convicted offenders to appeal against conviction and sentence provides 

another avenue for judicial subjectivity to masquerade as legal process.  Legal 

technicalities can decide the outcome of an appeal, and as Davies has pointed out, 

judicial subjectivity by appellate judges also plays a leading role in nullifying jury 

convictions. 

 

All eight jury convictions from this study were appealed against to the Victorian Court 

of Appeal.  Of those appeals three resulted in the convictions being quashed and a 

retrial ordered.  They were cases C, K and M.    The appeal against conviction in the 

other five cases was rejected.  They were cases E, F, J, L and O.  From these cases, 

appeals against sentence were successful in cases E, F and J and as a consequence the 

sentences were reduced.  The offender’s appeal against sentence in case O was also 

rejected.  The Director of Public Prosecutions appealed against the sentence of the 

offender in case L on the grounds that the sentence was inadequate.  Conversely the 

offender in case L appealed against the sentence on the grounds that it was manifestly 

excessive.  The DPP appeal was successful in having the sentence increased.     

 

The first conviction of the offender in case L was quashed by the  Court of Appeal and 

sent for retrial after the Appellate  judges agreed with the defence argument that the 

                                                                                                                                             
67 ibid. pp.1953-1954. 
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evidence given by the victim/survivor regarding her admission and treatment in a 

psychiatric hospital was prejudicial to the accused.68 In allowing the victim/survivor to 

give evidence that was not substantiated by the psychiatrist who treated the 

victim/survivor, ‘the trial judge erred in permitting evidence to be adduced’ from the 

victim/survivor.69 The Court of Appeal concluded that such evidence had the potential 

to ‘attract more importance than it deserved’, because the victim/survivor’s psychiatric 

treatment could have been for reasons other than those associated purely with sexual 

abuse trauma.70   

 

As a consequence of these actions, the Appellate Court judges were in agreement that 

the admission of such evidence by the victim/survivor ‘might well have raised in the 

jury strong emotional reactions potentially affecting their capacity to make a proper 

intellectual assessment of the evidence.’71   In this same case the Appellate judges 

dealt with the Accomplice Warning.  Counsel for the accused claimed that the trial 

judge erred by not providing an accomplice warning to the jury, therefore prejudicing  

the accused.  The Appellate judges decided that an explicit accomplice warning was 

not required as the victim/survivor’s allegation of ‘incest’ was sufficient to ‘inculpate’ 

her to the commission of the crime.72   Once again, the concept of mutuality is at the 

forefront of a judicial concept of intrafamilial abuse.  The Appellate judges even 

trotted out the well-worn edict about the ease with which false allegations of ‘incest’ 

can be made and the difficulty in refuting them.73  

 

At the subsequent retrial the offender in case L was  reconvicted and then lodged an 

appeal against conviction and sentence.  This time the Director of Public Prosecutions 

appealed the sentence on the ground that it was inadequate.  In contrast, the defence 

appeal against sentence was that the sentence was ‘manifestly excessive’.74 In 

summary the defence appeal grounds against conviction were that the jury’s verdict 

                                                 
68 R v Ware (1994)73 AcrimR 17,  p.6. 
69 ibid. p.5. 
70 ibid. p.6. 
71 ibid.  
72 ibid.  p.9.  
73 Scutt, J. Even in the Best of Homes. 2nd ed. Melbourne: McCulloch, 1990,  pp.304-305 has also noted 
how the claim that allegations of intrafamilial rape are easy to make and hard for an accused to refute.  
Scutt highlights how the legal edicts of Hale are maintained through such explicatory verses. 
74 R v Ware, (1997) 1 VicCA VR 647. 
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was unsafe and unsound, which is a fairly routine argument advanced in such cases.75  

The Court of Appeal dismissed this ground, stating in part that: 

...it seems that the jury is likely to have concluded that 
there was a relationship driven by guilty passion but that 
the incidence of it as charged in Counts 1-7 had not been 
established.  This provides no answer to the jury’s verdict 
on Counts 8 and 976 (emphasis added). 

 

In relation to the sentence being excessive, the Court of Appeal agreed with the 

arguments put forward by the Director of Public Prosecutions and consequently 

increased the offender’s sentence from eighteen months to four years with a minimum 

period of two years to be served before being eligible for parole.77     

 

The Appellate Court judges in case L cited a recent appeal judgement in which another 

judge had referred to the crime of ‘incest’ as being ‘anything but infrequent 

occurrences’, and stated that the courts needed to take into account ‘public indignation’ 

at such crimes and provide a deterrent.  Also, the same citation highlighted the 

‘alarming’ frequency with which family members rejected the victim/survivor in order 

to support the offender.78  Unlike the trial judge in case L, the appeal judgement 

demonstrated a greater depth of compassion with regard to the impact of the crimes on 

the victim/survivor.  It noted that the two counts on which the offender was convicted 

were a ‘deplorable example’ of such a crime where the victim/survivor endured a 

pregnancy and termination, which the judgement noted must have, beyond doubt, had 

a ‘grossly traumatic’ effect on the victim/survivor.79   

 

Despite these concessions, the Court of Appeal judgement accepted uncritically the 

mitigating factors taken into consideration by the trial judge for the offender.  

Moreover the judgement noted that the offences were ‘old’ and that ‘many changes 

have been wrought in the life of the (offender).’80   The judges did not consider that 

these “changes” included the victim/survivor being expunged from contact with most 

                                                 
75 For example part of the appeal grounds against conviction in both appeals of ‘J’ included the grounds 
that the jury’s verdict was unsafe and unsound.  
76 R v Ware, 1997 op.cit. p.9. 
77 ibid. pp.14-17. 
78 ibid. pp.8-9. 
79 ibid. p.9. 
80 ibid.  
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members of her immediate family, after disclosing the abuse. Whilst the offender is 

acknowledged positively for ‘changes’ in his own life, they were changes which did 

not ameliorate the suffering of the victim/survivor in any way, and did not encompass 

remorse, which was noted by both judges in case L.81  Changes in the life of the 

victim/survivor, both positive as a result of her own courage and survival, and negative 

as a result of the offender’s abuse, do not appear to ever be factored into such an 

equation.  

 

The defence in case M contended that the trial judge erred by allowing evidence of an 

uncharged act to be led by the Prosecutor.82  The Appellate judges agreed with this 

argument on the basis that such evidence was ‘highly prejudicial’, and that the trial 

judge should have ‘expressly directed’ the jury as to how they could use such 

information.83  What the Appellate Court considered ‘prejudicial’ was not tempered  or 

mitigated by the fact that several relatives gave evidence at the trial that they were at 

the residence when this uncharged incident occurred, and further gave evidence about 

comments made by the accused which amounted to an admission that he had just 

sexually abused his daughter through sexual intercourse.  In outlining what the trial 

judge should have told the jury with regards to the limits in which they could use the 

evidence of an uncharged act, the Appellate judges are assuming that it was this 

evidence alone that influenced the jurors.84  When we contrast the concept of this 

evidential prejudice with the exclusion of DNA evidence that corroborated the 

victim/survivor,  we  cannot avoid the conclusion that  the  prejudice lies elsewhere. 

 

The Appellate Court quashed the conviction of the defendant in case M and ordered a 

retrial.  After the appeal decision the OPP filed a nolle prosequi after receiving medical 

advice that the victim/survivor’s emotional health was such she was not in a position to 

undergo a new trial.85   

 

                                                 
81 Case L, (retrial 1996) trial transcript p.893.  The trial judge at the retrial of case L referred to a 
comment by the first  trial judge that the offender showed no remorse for his actions.  The defence dealt 
with this by suggesting that the offences were ‘old’.  The judge at the retrial made a fleeting comment 
that he believed the offender felt some degree of ‘guilt’ but there was no suggestion that the offender felt 
any remorse for his actions against his stepdaughter.   
82 R v Grech, (1997) VicCa 2 VR 609. 
83 ibid. p.10. 
84 ibid. p.9. 
85 This information was obtained from the letter in question which was attached to the file of case G. 
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In case K the success of the defence appeal, resulted in the quashing of all convictions, 

and the Appellate Court ordering a new trial, led to a very unusual sequence of events 

that followed. The court directed a new trial on the basis that the trial judge had 

originally excluded evidence in the accused’s Record of Interview, and then part way 

through the trial warned the defence that the evidence may be readmitted, if the 

accused gave evidence in his cross examination that he had no ‘sexual attraction’ 

towards his son  in order to rebut a possible claim by the prosecutor that he did have 

such an attraction.86 The Court of Appeal concluded that it ‘would have been entirely 

prejudicial to the accused to have this highly sensitive matter raised for the first time in 

the course of his own cross examination (and therefore) denied the applicant a fair 

trial...’87   

 

The Appellate judges in case K also had to deal with the defence claim that the 

accused was prejudiced because evidence amounting to an ‘uncharged act’ was 

allowed as evidence. The Appellate judges ratified the decision of the trial judge in 

case K to allow evidence of ‘uncharged acts’ which is also referred to as ‘relationship 

evidence’.  The Court of Appeal  argued that in some cases, where certain criteria were 

met, such evidence was admissible.88   

 

At the retrial of case K the defence sought a voir dire in relation to the evidence of the 

two police officers who interviewed the accused.  They were claiming that the police 

had acted improperly with regards to their visit to the home of the accused, and their 

                                                 
86 At the trial the presiding judge excluded evidence from the accused’s Record of Interview (ROI), 
which was referred to by the judge and the appeal judges as the ‘ejaculation episode’.  It related to an 
admission by the accused in which he admitted becoming sexually aroused while hugging his son who 
was under the age of ten at the time, and ejaculating against his son’s leg.  The prosecutor had indicated 
at the trial that he would seek to cross examine the accused about him having a ‘sexual attraction’ to his 
son and if the accused denied this, the judge had suggested that the admission in the ROI may be used to 
rebutt the accused’s denial of such an attraction. See R v Vonarx, (unreported judgement)  Victorian 
Court of Appeal, 15/11/95 p.23.  Note also the legal language of a man being ‘sexually attracted’ to his 
child.  A similar type of claim was suggested in other cases such as J for example.  The term removes 
any notion of predatory sexual violence by a father against his child and instead uses language that 
suggests an illict ‘desire’ that is also capable of denoting consent. 
87 R v Vonarx, ibid.  
88 ibid. pp.4-13.  See also Feiner, L. ‘The Whole Truth: Restoring Reality to Children’s Narrative in 
Long Term Incest Cases’, The Journal of Criminal Law and Criminology, v.87, No. 4, 1997, pp.1385-
1429. She has also discussed the confusion relating to evidence of uncharged acts as some judges allow 
such evidence whilst other judges do not, and that some appeal decisions on this matter add to the 
confusion.  She believes that legislation is needed to allow for such evidence to be given in trials of long 
term intrafamilial abuse to help provide context. 
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subsequent taking of him to the police station, for interviewing over the allegations.89  

The accused also gave voir dire evidence and stated that he felt pressured to 

accompany the police back to the police station for questioning.   He further told the 

judge that he was put into an interview room where he claimed the door was locked 

behind him, and he was alone  in the room for a short time before the police re-entered 

the room to interview him for approximately one hour.  The accused said that he was 

‘traumatised’ by the events of that morning and as a result did not do ‘justice’ to his 

responses in the record of interview.90  In response to cross examination questions by 

the prosecutor in the voir dire the accused said that as a result of being what he 

described as ‘traumatised’ he responded to the questions in the police record of 

interview by ‘rambling’ and making ‘incoherent’ comments.91   

 

This point is most interesting considering that at the 1995 trial the defence made no 

complaints to the court either about any impropriety by the police or about the 

responses given by the accused in the record of interview. In fact, at the 1995 trial in 

pre-trial arguments as to what should be excluded from the accused’s record of 

interview, the defence barrister refers to his client having made ‘straight out 

denial(s)’.92  At this same trial the defence argued the point that the accused sought to 

‘convey’ a number of explanations with regards to various questions and further 

suggested that the accused had a ‘peculiar way of expressing himself’, but the defence 

at no time made any reference to the alleged behaviour of the police and trauma of the 

accused, as was made at the retrial in 1996.93   

 

As a result of this voir dire evidence, the presiding judge at the retrial of case K ruled 

that the record of interview with the accused be wholly excluded.94  As a result the 

accused was discharged on all counts without any trial having taken place.95 

 

Case J first went to trial in 1993 and resulted in the conviction of the offender on the 

majority of counts with which he was charged.  The defence appealed successfully 

                                                 
89 Case K (retrial 1996) trial transcript pp.6-35. 
90 ibid. see especially pp.38-40. 
91 ibid. p.51. 
92 ibid. see pp.93-112.  
93 ibid. p.111. 
94 ibid. Ruling pp.56-63. 
95 ibid. p.66. 



381  

against conviction and sentence with the Appellate Court quashing the convictions and 

ordering a retrial, on the grounds that the expert evidence led by the prosecution was 

improperly led. The Appellate Court ruled that the expert witness failed to properly 

qualify the evidence he was relying on to support the concept of the battered child 

syndrome in long term sexual abuse, and thus the jury may have placed undue weight 

on this evidence, which was led to rebut defence attack on the credibility of the 

victim/survivor. 96   

 

Alongside the Appellate judges’ rejection of the expert witness’ evidence, was the 

Court’s opinion of the prosecution case and evidence of the victim/survivor: 

Whilst the Crown case was in our opinion very strong and 
has highly damaging evidence against the applicant 
(father)...(and the) jury... accepted the complainant’s 
account of events as substantially accurate...and the jury 
have accepted the complainant as truthful...(and that) the 
outcome of the trial would probably have been the same 
had Dr. (names witness) evidence not been admitted.  But 
that evidence might have affected the outcome of the trial, 
and so the proviso cannot be applied97(emphasis added). 

 

Locating these two excerpts together we have the rejection of one area of evidence 

over the Appellate Court’s acknowledgement that the admissible prosecution evidence 

against the offender was ‘highly damaging’.  Further, the Court of Appeal found that 

the evidence of the complainant was  accurate, and withstood what the Appellate Court 

referred to as a defence cross examination which consisted almost entirely of attacks 

upon the credibility of the complainant.98   The court agreed that the jury accepted the 

victim/survivor as ‘truthful’ and, with regard to charges of which the offender was 

acquitted, surmised that the jury found that the victim/survivor had a ‘faulty 

recollection’ on some charges, adding that this was not surprising given the extensive 

number of incidents which occurred over many years which therefore made it ‘difficult 

to distinguish one incident from another.’99   Finally, the court conceded that the 

verdict of the jury may well have been the same without the evidence of the expert 

witness.  Despite these concessions, the Court of Appeal quashed the conviction and 

                                                 
96 R v Johnson (1994) 75 A Crim R 522,  pp.18-19. 
97 ibid. pp.31-35. 
98 ibid. p.2. 
99 ibid. p.35. 
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ordered a new trial.  The judgement did however set a precedent concerning the use of 

expert evidence in sex abuse trial as counterintuitive evidence to rebut defence attacks 

on the credibility of victim/survivors.100 

 

After being convicted for the second time on a majority of counts, the defence in case J 

again appealed both conviction and sentence on a number of grounds, including that 

the jury’s verdict was unsafe and unsound, and that the sentence was excessive.  The 

most important appeal ground, though, related to what the defence claimed was the 

failure of the prosecution to call the victim/survivor’s mother to give evidence.101  This 

ground stretches credibility considering the lengths gone to at the first trial in 1993 by 

the defence to ensure that the mother did not give any evidence at the trial.102   

 

Once again the Appellate Court judges commented that the victim/survivor 

demonstrated to the jury that she was a ‘witness of truth’ and of ‘accuracy’ with 

regards to her evidence.103  The appeal decision is considerably long and the summary 

of the offences and trial evidence demonstrate more clearly than in any other appeal 

decisions in this thesis, the power of constructed defence narratives.   In their 

summation of the evidence in this case the Appellate Court judges regurgitate the 

defence narrative as though they were predominantly uncontested facts.  The 

evidentiary exclusions against the prosecution case were not taken into consideration, 

save for the medical files detailing the wife of the accused informing doctors that her 

husband was sexually abusing the then 9 year old victim/survivor.  The differences 

between the Appellate judges’ summary of evidence in the first  and second appeal 

decisions in case J are apparent.  In the first appeal decision the judges took some 

account of the prosecution evidence pertaining to the charges.  The evisceration of 

prosecution evidence at the retrial heightened the silences imposed on the 

victim/survivor and Prosecutor with regard to rebutting the defence construction, and 

provided for a summary of evidence in the appeal report that over-represented the 

defence narrative.  

 

                                                 
100 See discussion about this in Chapter 6. 
101 R v J (No. 2) 1998 3 VR 602. 
102 See discussion regarding this point in Chapters 6 and 7. 
103 ibid.  pp.3 & 13. 
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The Appellate judges in the retrial of case J did at least acknowledge that there was ‘an 

abundance of evidence that other members of the family (the family, the complainant’s 

mother, and their four sons and their families) had closed ranks against the 

prosecutrix’ (victim/survivor)104 (emphasis added).   Such a finding reflects similar 

comments cited by the Appellate judges in the appeal of case L (1996).  Most 

importantly the Court of Appeal judges rejected the defence argument that the 

prosecution were in error for failing to secure evidence from the mother in the retrial of 

case J.  The Appellate judges made plain the fact that the prosecution had vainly 

sought evidence from the mother at the first trial in 1993, and that the defence made it 

clear at the retrial that the mother was not prepared to give any evidence for the 

obvious reasons that the medical files could be used against her and the offender.   

 

The Appellate Court found that the mother’s absence from the trial provided 

‘enormous advantage to the accused’ by having ‘evidence more damaging’ to the 

offender kept away from the jury.  The judges noted that the offender and the defence 

were aware that had the mother been called to give evidence by either side, evidence 

‘damning’ the offender would have been presented to the jury. 105  Moreover, the 

Appellate judges noted that the evidence of the Catholic Priest to whom the offender 

had made certain admissions about the sexual abuse of his daughter, was such that it 

heightened the truthfulness of the victim/survivor’s evidence.106 

Commenting upon the tone of the trial, the Court of Appeal judges suggested that the 

victim/survivor showed ‘extreme bitterness’ towards her father and vice versa.107  

Further analysis aside for the moment, the Appellate judges indulged themselves in 

making a personal judgement about the victim/survivor which is all the more 

distasteful and unethical considering the crime for which the father was convicted.   At 

the retrial the judge almost eviscerated the prosecution and victim/survivor’s evidence, 

as discussed in Chapter 5, resulting in not just trial by obfuscation, but trial by legally 

sanctioned lying.  The defence accused the victim/survivor of motives that could 

clearly have been rebutted had the trial judge not excluded evidence supporting the 

prosecution.  At the retrial the victim/survivor was only able to give evidence of each 

isolated count on the presentment, and the prosecution was not permitted to lead any 

                                                 
104 ibid. p.10. 
105 ibid. pp.8-10. 
106 ibid. p.13. 
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other evidence outside of those charges.  It appears that the Appellate judges’ 

conclusion that the victim/survivor was ‘bitter’ is due to the fact that her giving 

evidence of those isolated counts, decontextualised from a corroborated history of 

violence, was enough to warrant her as ‘bitter’.  It is as though the act of speaking 

about sexual crimes committed upon one by their parent is enough to attract a 

derogatory value judgement.  By contrast the offender  and his four sons and their 

wives,  were able to give almost unmitigated vitriolic evidence about the 

victim/survivor, regardless of its truth or accuracy.  Taking heed of the 

acknowledgement by the Appellate judges about the  ‘abundance’ of evidence that the 

family closed ranks against the victim/survivor, their view of the victim/survivor being 

‘bitter’ seems incredibly jaundiced.      

 

Despite rejecting all fourteen grounds of appeal, the Appellate judges quashed two 

convictions on the basis that the judge erred by making a ‘comment’ with regard to the 

evidence of those two charges instead of making a ‘direction’ to the jury with regard to 

the jury.108  Once again, the level of discretion and subjectivity operated at an optimal 

level, allowing the Court of Appeal  to decide conclusively that the ‘slip on the part of 

the learned judge’ was such that it could be isolated as the central factor that caused 

the jury to convict on those two charges.109  In quashing two charges the Court of 

Appeal  reduced the sentence from six years with a non-parole period of four years to 

four years and six months with a minimum fixed term of three years before being 

eligible for parole.  Despite making the comment that the offender’s behaviour was of 

such a nature that there were ‘few if any mitigating factors’, and further that the 

original sentence prior to them quashing two charges, was ‘bordering on the lenient’, 

the Appellate Court did not increase the sentence.  Indeed, as stated, their quashing of 

two convictions reduced the sentence even further.110   

 

The defendant in case C was successful in his appeal against conviction with the 

charges being quashed and a new trial ordered.  Counsel for the defendant argued that 

the judge had allowed evidence of an uncharged act, and although the judge gave a 

Longman Warning in relation to the uncharged acts, he did not provide an extra 

                                                                                                                                             
107 ibid. p.4. 
108 ibid. p.7. 
109 ibid. p.8. 
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Longman Warning with regard to the charged act.   Defence counsel argued that the 

trial judge failed to provide such a warning, although asked to by the defence at the 

trial, and in doing so prejudiced the accused by failing to provide a secondary warning.  

At the trial of case C the judge responded to the defence criticism of his not giving a 

Longman Warning with regards to the victim/survivors evidence to the charges on the 

presentment, saying: 

I think it would equally be unfair and unjust to give a 
warning to the jury that it would be dangerous to convict 
without corroboration of her evidence on the counts when 
an Act of Parliament specifically says that such a warning 
isn’t required and the courts have said that unless there are 
special circumstances...(went on to cite precedents)111 

 

The Court of Appeal ruled that the corroboration warning given by the judge in 

relation to the uncharged act only was a ‘significant misdirection’ because it may have 

‘invited’ the jury to place greater reliability on the evidence of the charged counts by 

the victim/survivor as well as evidence by a  doctor that the findings of an internal 

examination were consistent with forced penetration of the child.112  Obviously the 

Court of Appeal  did not agree with the judge’s view that legislation with regard to the 

special circumstances needed for a corroboration warning therefore negated the need 

for a second corroboration warning regarding the victim/survivor’s evidence on the 

charged incidents.  The conflicting attitudes towards corroboration warnings and their 

application and wording identify the legal confusion, legal discretion and level of 

subjectivity involved in this area of law that has proven in the past to have significant 

ramifications for victim/survivors of sexual abuse.113  Case C never went back to a 

retrial.   The offender plea bargained and entered a guilty plea to lesser charges in 

relation to the daughter.  The same offender also pleaded guilty to the sexual abuse of 

his other daughter without it going to trial, although the details of this case are not 

known.  

                                                                                                                                             
110 ibid. p.5. 
111 Case C trial transcript p.424. 
112 R v Josifoski, op.cit.  pp.22-23. 
113 See for example: Scutt, J. ‘Sexism and Psychology: An analysis of the ‘scientific’ basis of the 
corroboration rule in rape’, in The Sexual Gerrymander, Melbourne: Spinifex, 1994, pp.139-160; Geis, 
G. ‘Lord Hale, Witches, and Rape’, British Journal of Law and Society, v.5, 1978, pp.26-44; Edwards,  
1996,  op.cit. ch7; Davies,  op.cit. Davies provides support for his claims that the corroboration warning 
continues to damage victim/survivors in sex abuse cases by undermining their credibility and creating 
opportunities for juries to acquit the accused because warning provides a basis to do so.  See also 
comments about the corroboration warning in Chapter 3 of this thesis.    
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Of the trials examined in this thesis, two defendant appeals against conviction resulting 

from first time trials were dismissed by the Court of Appeal.  The first comprises cases 

E and F which were combined for sentencing and were followed by one appeal, 

dealing with both cases.114  At the time of the appeal the offender was still awaiting 

trial on a charge of threatening to kill his wife and daughters.115   Defence appealed 

against sentence only, arguing that the sentence was ‘manifestly excessive’.  The court 

found that the trial judge imposed a sentence that was ‘unreasonably excessive for a 

man of the (offender’s) health, age and previous good character.’116   Whilst the Court 

of Appeal acknowledged that the offences were ‘odious’ and ‘destructive of the family 

structure and potentially damaging’ to victim/survivors, they reduced the sentence to 

seven years with a non-parole period of five years117 (emphasis added).   The judges 

further stated that the ‘community’ had to be protected.  There was no mention of 

protecting the children from the father.  By contrast, the judges were concerned that 

such abuse is destructive to the concept of ‘family’, and that the welfare of the 

‘community’ is noted as the principal purpose of sentencing.  The harm to the 

victim/survivors became invisible through these concepts, as the concepts of ‘family’ 

and ‘community’ became paramount to the principles of sentencing.   A counter 

argument against those used by most defence barristers about the age and health of the 

offender and his previous good character, is that the offender never took into account 

the age of his child or their health and the harm that he was inflicting on that child or 

children.   

 

In case O the offender appealed against conviction and sentence.   The Appellate Court 

contended that the trial judge gave the jury an appropriately worded corroboration 

warning that it was ‘dangerous to convict the applicant upon the complainant’s 

uncorroborated testimony unless the jury were convinced of the truth and accuracy of 

that evidence.’118  Thus, they were satisfied that the jury’s verdict of guilty on two 

counts of indecent assault was accurate, and that their inability to reach a verdict on the 

remainder of the counts, which involved more serious counts of full penetration, were 

                                                 
114 R v F K  (unreported judgement)  Victorian Court of Appeal,  30/6/96.  
115 ibid. pp.2-3. 
116 ibid. p.9. 
117 ibid. pp.9 & 12. 
118 R v Pickering, op.cit. p.5. 
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evidence of the ‘assiduous’ nature which the jury applied themselves to their 

deliberations.119 While it is positive that the Court of Appeal judges accepted a jury’s 

verdict after a first trial, it is still pertinent to highlight the subjectivity of the judges.  

The appellate judges in case O considered also that the judge’s sentencing comments 

and his imposing a wholly suspended gaol sentence was ‘beyond criticism’.120  The 

remainder of the counts on which the jury were unable to agree, did not proceed to 

another trial, as the Director of Public Prosecutions recorded a nolle prosequi due to 

the state of health of the victim/survivor in anticipating a further trial.  

 

Cases E and F were heard as one appeal.  The Appellate judges rejected the grounds of 

appeal against conviction, citing that such offences were very serious.  However, they 

believed that the sentence was ‘unreasonably excessive’ given the offender’s age, 

health and ‘previous good character.’121   The original sentence was nine years with a 

non-parole period of six years.  The Court of Appeal reduced the sentence to seven 

years  with a non-parole period of five years.122  In sentencing the offender, the trial 

judge had suggested that the father posed a high risk of re-offending, and at the 

Appeal, the defence took issue with such a suggestion on the grounds that the judge 

had no foundation upon which to make such a finding, and further argued that the 

judge may well have taken such a view into consideration when sentencing the 

offender.123  The Appellate judges considered that if the trial judge had taken such a 

view into consideration, he had ‘erred’ on the basis that the judge had admitted at the 

sentencing plea that the mother’s action in removing her children from the offender 

meant that the risk of re-offending was ‘remote’.124  In this case, as in some other 

cases, the issue of re-offending is based on little more than conjecture and subjective 

opinion.  In this case however, the offender’s risk of re-offending is considered remote, 

not because of any effort on his part, but because the mother and children have severed 

their relationship with him.  

 

On an ancillary note, it is not unreasonable to ask how the offender in cases E and F 

was able to instruct his defence counsel as to appealing against sentence and 

                                                 
119 ibid.  
120 ibid. p.6. 
121 R v F K, op.cit. 
122 ibid. pp.4 & 12. 
123 ibid. p.10. 



388  

conviction, as the defence barrister himself argued at sentencing that his client was so 

mentally unwell that he was unable to provide proper legal instruction to defence 

counsel.125  Are  we to believe that the defence barrister acted on his own accord 

without clear instructions from his client? 

 

The offender in case J applied to the High Court of Australia, seeking leave to appeal 

his conviction and sentence.  The sole ground of his application was based on the 

argument that the prosecution did not seek to have the wife of the offender give 

evidence at the trial.  This ground was rejected by the Court of Appeal as stated earlier 

in this section.  The High Court rejected the offender’s application.  

 

Uncritical Assumptions: Minimal Harm and Victim Culpability 
The defence narrative undergoes a shift in rhetoric from the jury trial to the sentencing 

process.  In front of the jury the narrative language is one of the victim/survivor as liar 

and vengeful or an unstable individual. The mother’s character  is also couched in 

terms of a vengeful or greedy colluder or unstable individual.  The narratives are 

infused with psychosocial theories of lying and fantasising daughters and ‘bad’ or 

‘mad’ mothers.  The fathers, whether they give evidence or not, are constructed as 

decent men, who are hapless victims of ‘bad’ or ‘mad’ daughters and wives. 

 

Upon conviction, the narrative alters to reflect dominant themes in family 

dysfunctional literature in which the father’s offending can be explained by way of 

internal tensions caused by his wife, his work or other associated tensions, whilst 

notions of minimal harm can be attributed to the daughter as victim.  As previously 

discussed in this chapter, in case L the mother was considered a direct contributor to 

the behaviour of the offender, as well as a bad back (narrated by the defence barrister 

as a health tension) and financial difficulties (narrated by the defence barrister as 

associated tensions).   

 

The victim/survivor in case L was not considered to have suffered any identifiable 

harm, despite her evidence and that of a counsellor to the contrary.  The language of 
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125 see this case in Section A ‘Sentencing Offenders and Mitigating Factors’. 
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minimisation and of culpability can be found in the sentencing process, much as Mitra 

and Edwards identified in their research. 

 

In case M, prior to the accused being convicted by the jury on the majority of counts, 

the judge mulled over whether or not he should give an accomplice warning in his 

directions to the jury on the basis that ‘if the crime was committed at all, they’re both 

equally guilty...’126 (emphasis added).   The prosecutor agreed with the judge’s claim 

that the father and the daughter are both equally guilty simply because two people are 

involved: 

. . .here you have a case, the very nature of the crime being 
one that involves two specific people, and they’re both 
equally guilty as soon as the penetration takes place, and 
not before.  Once the penetration takes place, they’re both 
equally guilty.127 

 

Earlier in the trial the judge had raised this same point and the prosecutor had indicated 

that he would be asking the victim/survivor whether she was consenting or not.  The 

defence barrister added that there was provision made in the Crimes Act to charge the 

victim/survivor, because ‘it is an offence for a child to have intercourse with her 

father...’128   

 

The jury convicted the offender on the majority of charges and at the sentencing plea a 

great deal of energy was spent arguing about the issue of consent regarding the 

victim/survivor.  That the victim/survivor was approximately 14 years old when the 

sexual abuse began and continued until she was in her mid twenties was a central 

factor in the defence minimising the seriousness of the offences. The prosecutor agreed 

that the age of the victim/survivor mitigated against the seriousness of the offences 

stating that he appreciated that the offender ‘wasn’t charged with rape’.129  Research 

has suggested that victim/survivors of abuse who were adolescent and older were 

perceived by jurors as being partly to blame for the sexual abuse inflicted on them.130  

Long term abuse, resulting in a person being abused from childhood, as in cases J and 
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K, or from adolescence, as in case M, into adulthood, identifies a crime in which the 

perpetrator has maintained power over the victim/survivor.  Evidence in cases J, K and 

M suggest that the excessively long term nature of the abuse caused a deep level of 

distress to lives of these three young women, all whom suffered pregnancies as a result 

of the abuse, with case M resulting in two births and cases J and L resulting in 

abortions whilst teenagers.131     The rationale of the judge and legal counsel in case M 

is that the extenuating length over which the victim/survivor was abused is evidence 

that minimises the crime rather than exacerbates the crime and the related suffering of 

the victim/survivor.  

 

Cases G, H & N involved victim/survivors who gave evidence that they were sexually 

abused from childhood to adolescence, although case G involved previous offenders to 

the case in question.  Each of these cases resulted in acquittal of the accused. This is 

not to suggest that the age of the victim/survivor is a lone or key factor in the jury’s 

decision to acquit the accused, but it may be one of a multiplicity of factors that 

influence them.   

 

Despite the victim/survivor in case M giving clear evidence at the trial that she did not 

consent to her father raping and sexually assaulting her,132 in sentencing the offender 

the judge stated that the father  had used his ‘authority’ to gain his ‘daughter’s 

reluctant consent’.133   The victim/survivor’s denial that she ever consented to her 

father abusing her is clearly ignored and her denials were abrogated by the judge’s 

insistence that the daughter provided a degree of consent, despite evidence to the 

contrary.  The culpability of the daughter becomes part of the legal dialogue when in 

fact no such evidence exists to support such a claim, other than the judicial attitude that 

the long-term nature of the abuse is indicative of a degree of culpability.  In most of 

the trials researched for this thesis, victim/survivors were routinely asked by the 

                                                 
131 Evidence presented by the counsellor at the first case of L provided some insight into the level of 
trauma and distress experienced by the victim/survivor as did her own evidence at the first trial in which 
the victim/survivor spoke of her need to undergo psychiatric treatment as a consequence of the abuse.  
The victim/survivor in case J has published articles regarding her abuse.  As well, her impact statement 
provided a source of information among other independent reports.  In case M legal argument prior to 
the commencement of the trial briefly discussed the distress of the victim/survivor, and further that she 
was under the constant care of a medical practitioner.  Correspondence attached to the file of case M 
indicated the deep distress that the victim/survivor suffered as a result of her father’s sexual abuse.  
132 Case G, trial transcript pp.309 &315. 
133 ibid.  p.593 . 
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Prosecutor whether they ‘consented’ to their father/stepfather’s abuse of them.  The 

question is put on the basis that the crime of ‘incest’ can be consensual.  Thus, instead 

of viewing the victim/survivor as one alleging a crime, they are viewed as someone 

alleging a crime for which they too are culpable.   

 

At the sentencing in cases E and F the prosecutor argued that the father be classified as 

a serious offender because of the aggravated nature of some of the charges, particularly 

one charge which related to him biting the nipple area of one of his young daughters. 

The prosecution had tendered a photo showing bruising and teeth marks around the 

nipple area of the child. 134   The defence counter argued that such an incident was not 

serious enough to meet the requirements of a serious sex offender.  Such an argument 

is reminiscent of Mitra’s example of a defence barrister arguing that a father’s biting of 

his young daughter’s nipple was ‘misplaced ardour’.135   As stated previously, on 

appeal against sentence the Appellate Court believed that the trial judge had ‘erred’ in 

handing down an excessive sentence. The Court of Appeal suggested that because the 

offender’s wife had ‘taken the children away from the sphere of influence of the 

(offender)’ it negated the prosecution argument that the father was likely to re-

offend136(emphasis added).  The term ‘influence’ carries with it connotations of a 

degree of complicity by the children.  It is as though the offender was able to 

‘influence’ his children to partake in activities which saw him vaginally and anally 

rape his two young daughters.  Again, the terminology is, at the very least ambiguous, 

but certainly the language invokes mutuality.  Any concept of violence, or coercion or 

of paternal violation of a most heinous kind, is missing from the sentencing and appeal 

decisions from most of this research. 

 

In their appeal decision, the judges described the victim/survivor in case L as having 

been ‘debauched’ by her stepfather on two occasions.  According to the Oxford 

Dictionary ‘debauch’ means to ‘pervert from virtue, seduce (woman), a bout of sensual 

indulgence, an excessively sensual person, indulgence in or prevalence of sensual 

habits, make intemperate or sensual.’137   The same Appellate judges referred to the 
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offender’s abuse of his stepdaughter as a  ‘relationship driven by guilty passion’.138   In 

the first appeal decision of case L, the issue of whether or not an accomplice warning 

should have been mandatory to a jury in such cases was canvassed.  The Appellate 

judges considered an accomplice warning unnecessary as the Corroboration Warning 

given to juries in these cases incorporated a warning about the degree of scrutiny that 

jurors must apply to the evidence of a victim/survivor, thus making the accomplice 

warning superfluous.  However, the judges did reiterate the view that ‘incest’ is a 

charge easily made and harder to refute, and moreover that the very allegation by a 

person that ‘incest’ has occurred immediately inculpates them in the crime.139  

Therefore, the basis of the application of the accomplice warning to victim/survivor’s 

in intrafamilial sex abuse trials stems from a judicial understanding that alleged 

victims are bringing a charge that is easy to make, and secondly, that the allegation 

itself creates a situation in which the alleged victim is also a co-agent and co-offender 

to the crime.  Again, the rationale underpinning such a view equates with dominant 

masculinist theories about intrafamilial abuse.  The same double bind also operates.  

The charge is easily made, hence it may very well be a lie, and if the victim persists 

with such a claim then she is considered a coagent to the crime committed upon her. 

 

In case K the judge spoke of the father’s offences against his son as one of ‘corruption 

of the child.’140   The term ‘corruption’ suggests a deficiency in the victim/survivor as 

a result of the father’s conduct, as though the child is somehow tainted. Again the 

terminology proposes, even if only linguistically, that the violation of a child through 

sexual abuse somehow locates them as attaining an intrinsic quality that marks them as 

corrupt or corruptible rather than as innocent victims of a crime that is identifiable as a 

male crime.  Much of the language is focussed on linking the sexual act with the 

victim, rather than condemning the behaviour of the offender.   

 

Mitra also identified judicial notions of no harm to victim/survivors, arguing that much 

male-dominated theoretical literature on intrafamilial sexual abuse has aggressively 

promoted the concept of minimal or no harm to victims of such abuse.141  A 
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compelling example in her research was the comment by a Judge when sentencing a 

father for the sexual abuse of his teenage daughter, who said: 

If this girl had not been your daughter this would have 
been a very serious matter because she at the time was 
fifteen and you were forty-six142(emphasis added). 

 

In an Australian court case in 1993, a judge sentencing a man who had been convicted 

of sexually abusing his 12 year old daughter concluded that, in his opinion, the young 

girl suffered no long term harm from the abuse, despite evidence by a counsellor to the 

contrary. The judge considered that the father’s conduct was mitigated by the fact that 

the child had merely provided ‘a substitute marital relationship to replace the 

dissatisfying one he had had with his wife’143(emphasis added).  

 

Conversely, Edwards also found that offenders in intrafamilial abuse cases have been 

successful in having their sentences reduced on the grounds that a judge wrongly took 

into account the damaging impact of the sexual abuse on the child/ren, regardless of 

whether or not a counsellor or psychologist  provided evidence in support of the 

emotional injury sustained.144 

 

As previously noted in Chapter five, legal counsel and the judiciary most often refer to 

intrafamilial sexual abuse as a ‘relationship’, or ‘guilty passion’, ‘lustful inclinations’ 

and other phrases that not only minimise and obfuscate what the offender is actually 

doing to his own child or stepchild, but also locate the behaviour in a context of an 

illicit but consensual act.  Even the concept of ‘accomplice warning’ denotes 

complicity and mutuality. Like the ‘accomplice warning’ and a host of other terms 

previously discussed, the language is one which locates the sexual crimes committed 

by men upon their own children as a consensual crime and a crime in which blame can 

be apportioned to the victim/survivor.  If not blame, it can also be a concept of 

defilement of the child/adult or the medicalisation of their trauma which situates them, 

not so much as being hurt physically, spiritually and emotionally, but as unstable or 

                                                 
142 ibid. p.144. 
143 Wightman, M. “In Limbo: Young Women, Sexual Assault and the Rest.” National Conference on 
Sexual Assault and the Law. Melbourne, 1995.  Published proceedings, pp.251-266, p.251. 
144 ibid. p.319. 



394  

hysterical as the trial judge in case J was apt to refer to the victim/survivor in her and 

the jury’s absence.   

 

The language used by the judiciary is one of victim inclusion to the crime.  The 

terminology does not delineate concepts of offender and victim, but rather promotes 

rape and sexual assault within the family unit as a sexual perversion and not a serious 

crime.  The language used by the judiciary reflects family dysfunctional theory, with 

its emphasis on apportioning blame to victims and their mothers, whilst exculpating 

the offender from full responsibility. Feiner has also noted the language used by the 

judiciary in America to describe intrafamilial sexual abuse.  Terms such as ‘mutuality’, 

‘amorous design’ and ‘lustful disposition’ have been adopted as masculinist legal 

euphemisms when discussing the sexual abuse of children within the family.145 The 

minimisation of harm is accomplished not because of any lack of contrary evidence, 

but by the attitude of judges.  

 

The degrees by which victim suffering can be minimised or even completely 

obliterated demonstrates how the concept of ‘suffering’ and of ‘victim’ is severely 

reduced and sometimes removed entirely from consideration.  This argument is 

somewhat further reinforced through the categorisation of intrafamilial sexual abuse in 

a published bibliographical volume of books in print up to 1990.  Books on 

intrafamilial sexual abuse were located under the heading of ‘incest’, but the term 

‘incest’ was categorised with other crimes under the broader heading of ‘Crimes 

Without Victims’.146 

 

Herman has suggested a link between the language and theoretical constructs in family 

dysfunctional literature and the stories and language used in pornographic literature 

depicting father-daughter ‘incest’.   Herman considered that both forms of literature 

expressed an emphasis on attributing blame to the mother for being frigid, unattractive, 

neglectful, unstable or vengeful and casting the daughter as a consenting and willing 

partner.147  It is this researcher’s contention that this thesis highlights the possibility of 

building on Herman’s point by adding a third party to the conceptual similarities 

                                                 
145 ibid. pp.1409-1410. 
146 Subject Guide To Books In Print.  New York: R.R. Bowker, 1989.  See v.1 p.1793 & v.2 p.3391. 
147 Herman, J. Father Daughter Incest. Massachusetts: Harvard University Press, 1981, pp.42-43.  
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between non-feminist theory and pornography.  Judicial language and some of the 

overall tenor of judicial comments at all levels of the trial process, including appeal 

decisions found in this research suggest that the judiciary share something in common 

with family dysfunctional theorists and pornographers when rendering their view of 

intrafamilial rape.   

 

Judicial Comments and Jury Verdicts 
On three occasions, trial transcripts identified comments made by trial judges in 

response to jury verdicts convicting offenders.  Two trial judges commented 

affirmatively with regard to the jury verdict whilst one judge commented more on the 

disappointment that the defence must have felt as a result of  having their client 

convicted.   

 

In case K, upon the jury returning a verdict of guilty on all charges the judge 

congratulated the jury on their verdict saying that if he were allowed to try the case on 

his own, which he said, the law prevented him from doing, he  

would have come to the same conclusion; I entirely agree 
with your verdict. . . any society which does not pursue 
these types of offences is morally bankrupt, because these 
offences, by their very nature result in the debauching of 
our most precious asset, and that’s our children.’ 148   

 

Although this same judge presided over case L, no such comments were  forthcoming  

when the jury returned their verdict of guilty to two of the charges. 

 

The trial judge in case M said in part, during his sentencing of the offender that in his 

opinion he ‘had no doubt that the jury’s verdicts were correct and that your daughter’s 

version of events was also substantially correct.’149  If this is so, it begs questions 

about the judge’s comments when sentencing the offender in case M in which he 

articulated the view that the daughter had given ‘reluctant consent’ to the abuse, 

despite her giving evidence at the trial that she never consented.  The contrary opinions 

of the judge appear to  have no foundation other than a personal bias about ‘incest’ as a 

crime that entails degrees of mutual consent. 

                                                 
148 Case K, trial transcript p.465. 
149 Case M, trial transcript p.593. 
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In case C the trial judge took the opportunity of commiserating with the defence 

barrister that his client was found guilty whilst congratulating him for his efforts in 

trying to secure a jury  acquittal for his client.  The first trial in case C resulted in a 

hung jury requiring them to be discharged.  Another jury was empanelled and a new 

trial began.  The second jury delivered a verdict of guilty on all five counts.  The 

offender exercised his legal right to silence and did not give any evidence at the trial.  

After the verdicts were delivered the judge made the following comment to the defence 

barrister: 

It’s disappointing Mr. (defence barrister), having achieved 
that result in the first trial {hung jury} but it was a 
formidable – I don’t know about formidable – it was not 
an easy task, I suppose, in some ways in this trial and 
you’ve striven manfully for your client and put a lot into it.  
It’s disappointing from that point that that’s the result150 
(emphasis added). 

 

There were no comments congratulating the prosecution for their efforts to bring about 

a conviction, and the term ‘manfully’ seems indicative of the combative style of trials 

where two opposing sides face up to each other in what is a duel in sophistry rather 

than a factual investigation. That the trial judge considered it disappointing that the 

defence were not able to secure an acquittal reveals the nature of trials as a place where 

competing narratives are played out, rather than a place for serious commission of 

inquiry to uncover truth and fact. 

 

Despite the judge in cases K and M offering their personal imprimatur as to the 

accuracy of the jury’s verdict, the Court of Appeal  quashed the convictions against the 

offender in both cases and ordered new trials.  Case C also resulted in the jury 

conviction being quashed.  

 

In a Court of Appeal judgement, not connected with the cases in this research, the 

judges were not reticent in making comments about the offender pleading guilty to the 

sexual abuse of his young stepdaughter.   In summarising the case the judges suggested 

that were it not for the offenders ‘full and frank, one might almost say naïve’ 

                                                 
150 Case C, trial transcript p.425. 
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admissions about his sexual abuse of his child, he might well have not been facing a 

conviction for such abuse.151  Although the Appellate judges acknowledged that by 

pleading guilty he saved the victim/survivor from having to testify, the focus of the 

judges is nevertheless on the fact that the man was ‘naive’ enough to make such 

admissions, whereas had he denied the abuse and not given any information, he would 

probably not have been convicted.  In commenting on the crime of ‘incest’ the judges 

referred to other judicial comments about incest involving the ‘despoliation’ of 

children and in particular, ‘erode decent family life’ that ‘destroys the entire concept of 

family unity.’152   

 

Once again, like several other sentence and appeal cases from this research, the 

emphasis is on the concept of ‘family’ life, thus  rendering the suffering of the victim 

less visible, if not invisible because the crime against them is encapsulated under the 

shibboleth of disruption to family life. These comments demonstrate that there is little 

interest in providing justice for the individual victim, but rather in protecting and 

maintaining the patriarchal institution of the family. Mitra confirmed such a view in 

her own research.153  Bell has also argued that although sociologists and 

anthropologists have traditionally regarded ‘incest’ as disruptive to family life and 

social order, feminism has identified, that as paradoxical as it seems, intrafamilial 

sexual abuse is produced and maintained by a male dominated social order of family 

life.154 Government and legal authorities have long been loathe to interfere with family 

life because of the promotion of the family as a ‘private sphere’ and a man’s 

‘castle’.155   

 

Alongside such a view is the entrenched ideology that the rape and sexual assault of 

one’s own children is less serious than other forms of sexual violence.156  Seldom do 

judges express condemnation of a man’s predatory sexual behaviour towards his own 

children, as opposed to offenders who rape and assault non-familial victims.157  The 

                                                 
151 R v Boxhall (1997) Vic CA 17  p.10. 
152 ibid. p.11. 
153 Mitra, op.cit. p.145. 
154 Bell, V. Interrogating Incest: Foucault, Feminism and the Law. London: Routledge, 1993,  p.57. 
155 See Gittins, D. The Family in Question. London: Macmillan, 1993; Scutt, op.cit.1990. 
156 See discussion on minimisation of harm in Chapter Two and see also Scutt, ibid.; Mitra, op. cit.; 
Taylor, op.cit.  
157 Taylor, ibid. 
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unspoken view seems to be that a father who rapes his own children commits a 

violation against his own property, whereas the man who rapes or assaults the children 

or wives of other men has violated the property of another man.   Mitra’s research on 

appeal decisions in father-daughter rape cases endorses such a perspective, as do 

comments by trial and Appellate judges in this research, who suggested that the 

offender posed no threat to the community, as though such argument lessened the 

offender’s crime.  In other words, his crime was kept within the family unit, and 

therefore posed no threat to the property of other men.158 

 

Conclusion 
Of the eight convictions recorded in this research, two of those, cases J and L, resulted 

from retrials, and appeals against conviction were unsuccessful the second time 

around, although the offender in case J was successful in having two counts quashed 

with the remainder standing.  In case J the offender was successful in having his 

sentence reduced as a result of the quashing of two counts, whilst in case K the OPP 

were successful in having the trial sentence imposed on the offender increased.   The 

remaining six convictions from first jury convictions were all appealed against, and in 

cases C, K, and M the appeals against conviction were successful with the convictions 

being quashed and retrials ordered.  However, none of these cases went back to trial 

for the reasons outlined in the main body of the chapter.  The appeal against conviction 

in cases E and F, which were combined at sentence and appeal into one hearing, were 

dismissed by the Appellate Court although the offender was successful in having his 

sentence reduced on appeal.   

  

Case O, along with the second appeal in Case L, is the only other case from this 

research where the Appellate Court dismissed the defence appeal against conviction 

and sentence.  Moreover, Case O is the only case from this research in which the 

Appellate Court dismissed the appeal against sentence and conviction after the first 

                                                 
158Refer also to the comments in particular to cases E and F with regards to the offender being 
considered a man who posed no threat to the community.  A recent newspaper report revealed the extent 
of rape and other sexual crimes in South Africa.  Intrafamilial rape was also highlighted, and a case 
identified  in which a man convicted of raping his daughter was treated with leniency by the sentencing 
judge on the basis that a mitigating factor was the lineal relationship between the offender and his 
victim.  The judge believed that because the attack happened within the family unit the man posed no 
threat to the wider community.  See Vera Haller “The Republic of Rape.”  Sunday Herald Sun. January 
2 2000, p.46. 
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trial. This point is worth considering for its overall statement about defence 

construction of victim/survivors and defence success through trial by attrition.  At the 

first trial in case L the offender was convicted on a vast majority of the counts, and 

was successful on appeal after the Appellate judges ruled that the victim/survivor 

should not have given evidence that her admission to a psychiatric hospital was linked 

to what she said was the trauma of the sexual abuse, without medical opinion being 

given from a medical person who treated her at the time.159  At the retrial the offender 

was again convicted but this time on a small minority of the counts.  It is as though a 

second trial provides the defence with another opportunity to tighten or alter their 

narrative construction to build upon any advantages obtained and gained in the first 

trial, and to correct or improve on those areas they believed contributed to the jury’s 

conviction on those charges. 

 

Because legal procedures and evidentiary rules advantage the defence rather than the 

prosecution, the prosecution are often faced with the very real possibility of having 

their evidence even more constrained at a retrial so as to make their task even more 

difficult.  This was certainly the case in the retrial of L where prosecution evidence 

allowed at the first trial was subsequently excluded from the retrial.  At the retrial of 

case J the same expulsion of evidence from the trial which had been allowed in at the 

first trial occurred, although in this case the offender was convicted again on the 

majority of counts.   

 

At the second appeal in cases J and L there was no recognition of the impact on the 

victim/survivor of having to endure a retrial with the offender again being convicted.  

It is as though the traumatic consequences to the victim/survivor were of no 

consequence to the judiciary.  In fact the Appellate judges in case J directed that the 

offender not be retried on the two quashed convictions on two grounds.  The two 

reasons in question being that it would be ‘unjust’ to make the offender undergo a 

further trial when he had endured two trials already, and  that it would be ‘difficult’ to 

try the two counts without relying on ‘prejudicial material’ relating to the other counts 

                                                 
159 R v Ware 1994, op.cit.  pp.5-6. 
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and convictions.160   The concept of justice and consideration of possible emotional 

hardship appears to apply only to the accused/offender. 

 

In cases M and O the emotional impact of undergoing a retrial, in case M because of 

an appeal direction, and case O because of an undecided jury verdict on one count, 

obviously took a toll on these victim/survivors which in the end benefited the accused.  

In case K the victim/survivor was not given the opportunity to provide any evidence at 

a retrial because of the legal decision which resulted in the accused being discharged 

from the counts. 

 

Although the Appellate judges in case J made comment that the entire family of the 

victim/survivor, including in-laws had closed ranks on the victim/survivor and rejected 

her entirely, such behaviour was never condemned or articulated as a point that should 

be, or have been  taken into consideration by the trial or appellate judges.  Even though 

the offender was directly culpable for initiating the family’s rejection of the 

victim/survivor the impact of such conduct with regard to the degree of added trauma 

was never a moot point, despite the victim/survivor stating this fact in her impact 

statement.161  In case L the appellate judges cited a previous judgement where it was 

acknowledged that frequently  families ejected the victim/survivor in order to support 

the perpetrator.  The trial judge in case K made reference to the divided loyalty of 

family members, but did so in response to the defence claim that the father had 

suffered the loss of support from some members of his family.  Fortunately this judge 

acknowledged that such a state of affairs was brought about by the offender himself, 

but the fact remains that judges appear to pay scant regard to this reality as there is 

little if any evidence to rebut this criticism.  

 

Conversely, the impact statement of victim/survivors is qualified, edited and modified 

and disqualified just as their statements and experiences are.  The same process of 

dynamics are at work prior to the trial and again at the sentencing level.  In apposition 

is the interlocution of the legal dynamics for the accused.  At the trial level all and 

anything is of relevance to the accused regardless of proximity to the actual charges.  

The construction of a defence narrative appears to afford defence barristers with an 

                                                 
160 R v J (1998) op.cit. p.5. 
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unfettered  right to attack with impunity, on a most personal level, the character of 

those who are courageous enough to confront their  abuser in a legal trial.  Should a 

conviction result from such a trial process, not only does the defence construction 

continue, the sources from which to exculpate the offender appear limitless.   

 

Victim/survivors are supposed to ensure that the information in their impact statement 

relates only to those charges which resulted in conviction.  In the case of long term 

sexual abuse, the distilling of a small number of charges from a veritable litany of 

abuse over many years, and the resultant convictions, constrain the victim/survivor to 

expressing a legal reality rather than her own experience. Legally then, her trauma 

relates only to those isolated charges rather than to a recognition of a continuum in the 

timeframe between the charges. As Mitra’s research, and some of the examples in this 

chapter show, a vocabulary of excuses regarding accumulating mitigating factors for 

the offender as opposed to the isolated incidents of which he is convicted, creates a 

dialogue which pushes the suffering of victim/survivors to the border of insignificance, 

if not to oblivion. Like the beads on an abacus, the trauma outlined in a 

victim/survivor’s impact statement are legally argued to decide precisely what measure 

of credible pain will be afforded them, and what shall be subtracted and thus voided.   

Once again, the discretionary powers afforded the judiciary are at the forefront of this 

process.  In order for the victim/survivor’s pain and trauma to ‘qualify’ as suffering in 

the eyes of the judiciary, it must be given the imprimatur of the presiding judge and 

even then, it may be altered or quashed by a higher Appellate Court.  However, at 

sentencing, the offender is not required to limit his repertoire of mitigating factors to 

the time frame of the offences.  

 

Finally, the sentence plea and appeal process have the ability to reaffirm the defence 

narrative, a narrative that is entrenched with a patriarchal framework of female 

sexuality and the family.  Judicial discretion continues to operate in a way that can 

continue to negate or affirm the experience of the victim/survivor, an example being 

the trial judge’s response to the victim/survivors in cases L and K respectively, in a 

most subjective manner.  The sentencing of an offender should be a forum where the 

victim/survivor’s suffering can be heard and amplified above the offender, but 

                                                                                                                                             
161 Caroline (1995) op.cit. 
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evidence collected from the trials shows that this is rarely the case.  In case L, it was as 

though the victim/survivor was required to ‘impress’ the judge in order to have her 

suffering validated by him, and in case M, the trial judge maintained that the daughter 

was consenting, albeit reluctantly, but consenting nonetheless, when her own explicit 

evidence at the trial was that she never ever consented to her father systematically 

raping her over a period of nearly a decade.  

 

The differences in the summary of evidence between the two appeal cases in case J 

identifies how defence narratives are given precedent.  The net effect of such a process 

is that the judiciary tend to narrate a trial in the same factual vacuum employed by 

defence barristers.  Appellate judges very often reaffirm the defence narrative 

uncritically as though it were factual evidence. In the second appeal decision of case J 

the judges regurgitated the defence evidence of the offender and his sons as though it 

were factual.  The excluded evidence of the tape recorded admissions by the offender 

and his wife, and other excluded evidence, were not referred to by the Appellate judges 

and so in the appeal decision the defence narrative is extolled as the defence ‘evidence’ 

against one  victim/survivor.   That the father in case J was twice convicted does not 

ameliorate the propaganda developed by the defence.  

 

While it may be argued that a jury believed some of the victim/survivors in this thesis 

and in doing so rejected the defence narrative, it does not ameliorate the fact that the 

falsity of the defence narrative is elevated through legal discourse as ‘evidence’.  Once 

again, the silencing of victim/survivors and the legal domination of narrative over fact 

is transmuted from trial to sentence and appeal.  It is as though the facts, however 

interesting they might be, are irrelevant to legal process and justice. 

 

As many appeal decisions are reported and are routinely placed on the internet, it is a 

credible comment to suggest that further damage may be done to victim/survivors as 

they are once again not only silenced, but can have the offender’s version, which they 

have been threatened with to ensure their compliance over the years, regurgitated 

uncritically by judges as though the defence narrative is a priori.  At the level of 

sentencing and appeal, judicial speeches about the offender and associating mitigating 

factors read like patriarchal homilies that continue to place women and children as 

culpable for the sexual violence that men inflict upon them. Thus, the promulgation of 
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dominant stock stories about women and children, more precisely mothers and their 

children, not only negates their reality and experiences but is reinforced through appeal 

decisions with the net effect of producing  summarised stock stories about intrafamilial 

rape.        
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CHAPTER   
 

11 
 

CONCLUSION 
 
 

 

When we think of the word ‘justice’ in connection with the legal process, it is not 

unreasonable to suggest that a majority of people would regard this term as one 

imbued with value concepts such as equity, impartiality, honesty, truth, integrity and 

decency which lead to a ‘just’ outcome.   Notions of truth seeking and fact-finding 

would be highly valued if one adheres to ‘justice’ as the kind of process 

aforementioned.  The analysis of trials in this thesis obviates notions of legal process 

and legal justice as one imbued with honest fact-finding.   

    

Feminist scholarship has identified the sexist and prejudicial nature of law.  The self-

regulated rhetoric of the judiciary that modern law is rational, objective and neutral is 

untenable under the weight of evidence that exposes the patriarchal underbelly of law.  

As Catharine MacKinnon has argued, the law treats women the way men see women 

(or perhaps we should add, that past traditional views of women remain dominant in 

law).  This research has confirmed feminist scholarship from diverse discipline areas 

that the institution of law with its principles and discourses and the active process of 

law in legal trials, discriminates against women and children in a way that abrogates 

their experiences of sexual violence and their status as citizens of equal worth.    

 

Trials dealing with sexual crimes, of which most victims are female and nearly all 

offenders male, are conducted under the mantra that women and children have much 

less credibility than men and that women and children are not capable of telling the 

truth.  Therefore their evidence must be weighted with jury warnings, and should a 

successful conviction result from the trial, such an outcome must be given the 
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imprimatur of their brethren judges at the appeal level, particularly with regards to the 

strength of corroboration warnings. 

 

The main aim of this thesis was to find out why a structural inequality persists in 

relation to trials involving allegations of intrafamilial sexual abuse.  Through analysis 

of all intrafamilial sexual abuse trial transcripts from 1995 I have been able to 

demonstrate that the law does not operate in a gender neutral or objective fact-finding 

process.   There is a male dominated structure and process of law, which continues to 

discriminate against women and children witnesses in sex abuse trials.  Concomitant 

with this theme is the judicial resistance to contemporary knowledges about child 

abuse that have been informed largely by feminist scholarship.  A further theme 

demonstrated in this thesis has been the limited agency afforded victim/survivors in the 

legal process in contrast to the legal construction of victim/survivors by defence 

barristers.  The lack of agency for victim/survivors in the trial process reflects 

symbolically the abuse of power they experienced from the perpetrator.  In this way 

the power of fathers as perpetrators can be intensified, as it seems to be legitimated 

through legal processes.  

 

This thesis has demonstrated the continuation of a system where defence barristers are 

able to conduct a trial that is based on advantage by deception resulting in a legal 

process that is inequitable. The application of evidentiary rules to prosecution evidence 

actually serves to hinder fact-finding and as such, defence lawyers are able to evade 

concepts of truth.  Concepts of truth and justice are replaced with a legal process that 

projects an image of victims and witnesses as actors in a legal drama.  Worse, such a 

process is able to position victim/survivors in a prominent role of liar or fantasiser and 

as a person who is vengeful or unstable, in the absence of any evidence to sustain such 

claims.   Positioning trials through a masculine conduit of language and process to 

make them a form of theatre and entertainment erode the victim/survivor’s evidence 

while leading a jury to view the trial as a performance.   

 

This thesis has argued that the legal system has absorbed and continues to utilise 

dominant masculinist theoretical discourses about intrafamilial child abuse and sexual 

abuse to build strategic narratives about victim/survivors.  These narratives have a 

patterned, structural coherence that is underscored by masculine imperatives that 
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negate women and children’s experiences of sexual violence in the family and instead 

promote stereotypical stories about errant daughters and bad wives.  The thematic 

structure and coherence of these narratives relies heavily on judicial discrimination that 

allows for prosecution evidence to be weakened and in doing so, allows the defence 

narrative to be strengthened.  Negative theories about the aetiology of intrafamilial 

sexual abuse and about victim/survivors in particular have permeated social culture.   

Judges reflect this dominant mindset about women and children victims of sexual 

abuse in their evidentiary rulings, judicial comments and banter, in their charges to 

juries and in the sentencing and appeal process.  

 

Feminist epistemology (discussed in Chapter One) has exposed the significance of 

socially situated knowledge and the processes that filter and exclude experience and 

knowledge.  The power to name or label with terms such as ‘incest’ or ‘abuse’ can 

structure our understanding.  As discussed in Chapter Two, Freudian theory provided a 

springboard for a theoretical framework that focussed unwarranted negative attention 

on female children and their mothers.  One of the most prominent masculinist 

theoretical models for explaining intrafamilial sexual abuse and providing a model for 

therapeutic intervention has been the dysfunctional family theory/model, also referred 

to as the family systems model. Dominant masculinist theories and literature on 

intrafamilial sexual abuse set up competing dichotomies that placed victim/survivors 

and their mothers in a no win situation. The child fantasises about having been 

sexually abused by her father, (the unstable daughter) thus fulfilling the Freudian 

notion of wish fulfillment.   Should incontrovertible evidence show that such abuse 

occurred, the child is apportioned degrees of blameworthiness and the impact of the 

abuse is often minimised.  Conversely, a girl may be seen to be motivated by various 

external factors such as a desire to seek vengeance against the male parent, or for 

reasons of greed.    

 

The trauma to the victim is either pathologised in a way which suggests intrinsic 

deficiencies in the victim/survivor rather than a traumatic reaction to a serious form of 

interpersonal violence, or their suffering is minimised.  The mother of the victim is 

accused of being a colluder on two levels.  In alleged abuse the mother may be accused 

of colluding with the child to fabricate false allegations and in proven sexual abuse is 

deemed culpable for creating a marital and family environment that allowed her 
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husband to rape and assault her own child/ren.  Rather than sexual abuse being the 

conduct of men against women and children, it is considered a symptom of family 

dysfunction of which the mother and daughter, and indeed other siblings are regarded 

as key players.  The behaviour of the father as perpetrator is diminished if not entirely 

exculpated.  

 

Feminist scholarship and critique identified the gendered nature of sexual abuse and 

the role of systemic and institutionalised male dominance in promulgating and 

maintaining the above mentioned theories.  Feminist analyses expose the androcentric 

and patriarchal base of psychosocial theories of intrafamilial sexual abuse.  The gross 

generalisations and extreme subjectivity inherent in the patriarchal assumptions that 

masqueraded as scientific theory were uncritically accepted for decades, until feminist 

analysis brought a sustained and polemic disruption to these discourses.  Despite this 

fact, resistance to feminist scholarship in some psychosocial theories on child sexual 

abuse and legal resistance to feminist jurisprudence remain. 

 

Feminist jurisprudence (Chapter Three) has shown that judicial rhetoric and claims to 

neutrality and objectivity, as principles of legal fact-finding are not sustainable claims.  

The gendered nature of law and its historical discrimination against women and 

children have been well articulated and developed in feminist legal scholarship.    

Some feminist research has further demonstrated how lawyers and the judiciary have 

absorbed into legal discourse, and assimilated in legal process, masculinist theories 

about intrafamilial sexual abuse. Legal discourse and rhetoric have long deemed the 

word of women and children alleging rape and sexual abuse to be suspect, but this 

thesis supports other research concerning the use of stock story narratives about rape 

and sexual assault victims in legal trials to heighten that suspicion.  The dominance of 

male knowledge has made for an amenable and symbiotic alliance between 

psychosocial theories of rape and sexual abuse and legal doctrine and discourse. As 

Chapters Seven and Eight demonstrated, in a trial the victim/survivor is rendered with 

the same degree of powerlessness as she experienced in the sexual abuse.  The defence 

portray her as a liar and possibly a colluder.  She is attributed with motives ranging 

from unstable fantasiser to vengeful fabricator (the ‘mad’ or ‘bad’ dichotomy).   
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The victim/survivor and her mother (if she is supporting) are portrayed around images 

that suggest a family life disrupted by their behaviour.  While the defence narrative 

does not fulfill family dysfunction theory by agreeing that sexual abuse occurred, it 

nonetheless creates a negative focus of attention on the child and mother, just as family 

dysfunctional theory does.  Psychosocial theories that attribute emotional deficiencies 

and concepts of revenge and lying against children alleging sexual abuse are used as 

strategies by defence barristers and are situated within a family environment.   Should 

a jury verdict acquit the offender the victim/survivor may be immersed into the public 

discourse of the lying child and the vindicated father.  An ancillary point to Chapter 

Seven was the lack of proactive responses by medical practitioners and some 

counsellors when victim/survivors (or their mothers) disclosed sexual abuse.  The 

dominance of masculine ideology, which perpetuates a veil of suspicion over 

disclosures of intrafamilial sexual abuse, also locates such abuse as a private family 

problem.   

 

Examples throughout the trials further exemplify the use of language to mask the 

reality of sexual violence.  Chapters One, Two, Five and Ten demonstrated how the 

term ‘incest’ is saturated with connotations of illicit but consensual sex.  This language 

use positions intrafamilial rape and sexual assault in a way that reflects what men 

would have themselves and society understand.  Judicial language situates intrafamilial 

sexual abuse as a lesser crime than rape, and one in which the victim may be viewed, 

linguistically and attitudinally as a cohort to the father’s offending. As discussed in 

Chapter Ten, the similarity and overlap between the languages used to describe ‘incest’ 

in family dysfunctional literature, pornographic literature and judicial discourse 

identify the degree of sameness with regard to how such a crime is understood. 
 
Corroboration warnings and evidentiary rulings have ensured that the words of women 

and children are weighted with legal caution and their evidence filtered, modified and 

excluded because it does not equate to a male knowledge of sexual violence.  These 

procedures have clearly advantaged men to the detriment of women and children.  That 

they have remained in place for decades, if not centuries delineates the patriarchal 

imperatives in legal discourse.  Feminist agitation has been successful in creating some 

legislative changes, however judges are able to call on their discretionary powers to 



409  

circumvent the intended efficacy of legislation designed to counter overt gender 

discrimination, such as the corroboration warning and the use of a woman or child’s 

past sexual history in a trial.    

 

Chapters Five and Six examined the degree of agency afforded judges in being able to 

decide evidentiary rulings and the application of certain legislation, demonstrating not 

just how subjective interpretation and preference underpins much judicial process but 

also the degree of prejudice and discrimination against victim/survivors.    With some 

judges and lawyers, trials are actively promoted as a form of theatre, drama and 

entertainment.  Judges and barristers are exposed as having a high level of self-agency 

and status in the courtroom process.  Juries and defendants also have a considerable 

measure of agency.  The victim/survivor is not afforded any self-agency or even self-

identity within the courtroom.  The victim/survivor’s statement and corollary evidence, 

including any corroborating material, undergoes a process of extraneous filtration 

leading to evidence modification and even exclusion.  The validity of other 

knowledges entering the courtroom, whether in the form of expert evidence or other 

witness evidence was predicated on the trial judge determining the relevance or 

currency of that evidence.  As demonstrated in Chapter six, the use of expert evidence 

either for the prosecution or defence counsel often hinged on the personal preference 

of the presiding judge.   

 

Chapter Six identified the structural similarities in evidence targeted by the defence for 

exclusion and loopholes sought in legislation to enable them to cross examine 

victim/survivors outside of legislation designed to protect them.  Chapter Six also 

highlighted the degree of judicial discretion leading to gross inconsistencies in the 

application of evidentiary rulings in trials.  In those cases involving more than one trial 

judge, these inconsistencies were heightened.  This research showed that judicial 

discretion  seems to be a legal euphemism for the application of personal prejudice and 

gross subjectivity.  Chapters Five and Six examined how evidentiary rulings placed 

constraints on prosecution evidence and Chapters Seven, Eight and Nine demonstrated 

how these constraints often advantaged and enhanced the development of a defence 

narrative.  
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Forensic evidence, verbal admissions from the accused and supporting evidence from 

independent witnesses were targeted by defence barristers  for complete exclusion or 

modification.  On many occasions the defence narrative was strongest on those topics 

where prosecution evidence had been weakened or completely obliterated through 

evidentiary rulings.  Trial judges seemed content then, to preside over cases in which 

the defence narrative about the victim/survivor and other witnesses was grossly 

misleading.   As a consequence, the trial process is one of trial by proclamation rather 

than investigation.   

 

Judicial discretion could play a very positive role in legal procedure by allowing for 

extraordinary evidence and in recognising the non-normative structure of experience 

and social lives.  However, this research showed that judicial discretion was used 

predominantly as a tool to further silence and distort the experiences of women and 

children.  Moreover, it provided scope for deciding evidentiary rulings and this crucial 

process is primary in the development and enhancement of a defence narrative.   

Prosecution arguments were seldom supported with judicial discretion with regard to 

evidentiary rulings and legislative application.  It was the defence that gained the most 

from judicial discretion and evidentiary rulings and these advantages were explicitly 

identified in the empirical chapters dealing with victim/survivor and mother 

construction.   

  

The agency afforded the judiciary, lawyers, specifically defence lawyers and the 

defendant as opposed to the lack of agency afforded  victim/survivors (and their 

mother if she is supporting) make them vulnerable in legal trials.  Even more so, the 

scope for judicial discretion in evidentiary rulings which this research has shown, 

advantages the defence and constrains the prosecution, enabling a defence narrative to 

be developed that is most often unhindered by rebuttal evidence.  The evidentiary 

exclusions detailed in Chapter Six render the victim/survivor’s evidence extremely 

malleable to a defence narrative that is moulded around dominant theoretical 

stereotypes of victim/survivors as unstable fantasisers and vengeful and/or greedy 

daughters.  Defence narratives are able to closely resemble dominant stereotypes that 

are pervasive in public discourse, because the judiciary allows and actively encourages 

these constructions.   Thus, judges are complicit in the negative ‘construction’ of 

children and young adult witnesses in these trials. Defence constructions of 
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victim/survivors and mothers reflect the masculinist structure of family life and the 

patriarchal structure of dominant discourse in law and non-feminist psychosocial 

theory.   

 

Linking a victim’s allegations with fantasy occurred in several trials proving that the 

Freudian notion of an unstable and hysterical mind leading to a child or young adult 

believing that they have been violated by their father, are concepts ready to be woven 

by defence barristers into their construction of victim/survivors.  

 

A marked feature of the evidence of victim/survivors is the silence imposed upon 

them. Their trial evidence, as compared with their police statement and even committal 

evidence, designates the ability of the judiciary to silence victim/survivors creating 

gaps in their evidence, which the defence fill in with their selected narrative.  This 

silence is symbolic of the silence enforced on victim/survivors by the perpetrator in the 

family home.  In a legal trial, the rights of the accused and the prejudicial mindset of a 

male dominated judiciary replicate the abuse of power experienced by the 

victim/survivor in the sexual abuse. 

 

Chapter Eight highlighted how supporting mothers were constructed around themes of 

‘bad’ or ‘mad’ or a blend of both, just as their child/ren have been.  Whichever theme 

is used, mother-child collusion in the form of fabricating false allegations is a strong 

narrative that was pervasive throughout such trials. Marital discord and divorce were 

highlighted so that themes of revenge and financial gain either through divorce 

entitlements or crimes compensation complemented the defence narrative theme.  

Chapter Eight also highlighted the contrast between the defence narrative of mothers 

supporting their children and those supporting their husbands, against their daughter.  

In the former construction, mothers were portrayed as ‘mad’ or ‘bad’.  More 

specifically they were portrayed as bad wives and bad or incompetent mothers and so 

the family environment was brought into the defence dialogue, with the mother being 

located as central to the defence construction of the family environment.  In several 

trials the mothers were portrayed as unsavory in character.  Women supporting their 

husbands against the victim/survivor, whether they gave evidence or not, were 

portrayed as happy homemakers. Opposing stereotypes of  ‘bad’ wives and mothers 

and ‘good’ wives and mothers showed how women could be punished by men for 
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rejecting a patriarchal family structure and for believing their children over their 

husband. 

 

Through an extensive examination of all intrafamilial sex abuse trials that occurred 

over a one-year period, this thesis has been able to demonstrate the systemic 

discrimination against victim/survivors at all levels of legal process. The construction 

of victim/survivors and their mothers in Chapters Seven and Eight confirmed feminist 

literature on the maleness of law and its use of stock stories and stereotypes in 

preserving a view of women and children as non-credible liars in sex abuse trials.  This 

thesis used empirical evidence to show how victim/survivors and their mothers were 

legally constructed around what I have argued are dominant themes of ‘motive’ and 

‘means’, and the ‘bad’ or ‘mad’ dichotomy, both of which incorporated traditional 

masculinist views of women, children and family life. 

 

Chapter Nine further delineates the formalised and carefully crafted process of 

constructing a particular image through the use of prior inconsistent statements, 

referred to as ‘forced errors’. Forced errors gathered from defence cross examination 

that most often focus on minute details, reinforce notions of the victim/witness as a liar 

and fabricator.   This chapter was able to demonstrate the extreme difficulties faced by 

victim/survivors, especially children, as they are urged and even bullied by defence 

barristers to provide minute and peripheral details of events and incidents.  Defence 

barristers recanvass these areas of evidence repeatedly in order to obtain slight 

variances in evidence that assist them in attacking the credibility of the child or adult’s 

evidence.   Whilst attacking the witness on the identified inconsistency in their 

evidence, defence barristers were in the habit of reminding victim/survivors that they 

‘swore on the bible’ and could face ‘perjury charges’ in relation to their police 

statement and court evidence.    

 

Chapter Ten detailed the continuum of defence legal construction of victim/survivors 

and their supporting mothers should the accused be convicted by a jury verdict, and 

how this construction shifted, but remained firmly entrenched within a family 

dysfunctional model.  Defence lawyers shifted their narrative into an area of family 

dysfunction theory that is accommodating of proven sexual abuse.  At sentencing the 

father as offender is portrayed as the good citizen – and decent father and family man, 
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just as much masculinist literature has portrayed father-rapists as good men driven to 

their behaviour by external stressors and/or their wives and daughters.  Rather than 

recognising the premeditated actions of the offender and his predatory conduct towards 

his child, instead his sexual offending is located as some kind of accident that would 

have been avoided were it not for the behaviour of his wife or other outside factors.  

Mothers are held accountable for the emotional environment within the family unit and 

as such any offending by the husband against her or her children is viewed as the her 

fault.  It is her deficiency, rather than the criminal conduct of the husband.  Thus, the 

spouse of the offender may be considered a mitigating factor in the offender’s 

behaviour. Further, a portion of blame may be attributed to the victim/survivor.  As 

shown in Chapter Ten, the trial judge in case M suggested that the daughter reluctantly 

‘consented’ to her own long term rape and sexual assault, despite the victim/survivor’s 

own evidence to the contrary.  Subsequently, many victim/survivors and mothers are 

deemed partially culpable for the actions of men.  Such a perspective fits neatly within 

the family dysfunctional model.  The man’s sexual crimes are placed within the 

dynamics of the family environment and so his role is diminished and the mother and 

daughter’s role enhanced.   

 

The reported consequences to the victim/survivor are scrutinised by judge and defence 

lawyer so as to diminish the degree of harm suffered.  Despite victim impact 

statements, the silencing of the victim/survivors’ experiences remains constant at the 

level of sentencing and post trial appeals.  The majority of judges in this research, and 

defence barristers, minimised victim impact statements.  Notions of harm to victims 

were often minimised, despite evidence suggesting otherwise.   

 

After conviction, the narrative storytelling by defence barristers continue with an 

appeal to a higher court.  All but one jury-convicted offender appealed against 

conviction and sentence. 1 A central theme in the process of sentencing and appeal was 

the maintenance of the victim and mother by the defence as non-victims.  In the same 

way that family dysfunctional literature often regarded the victim and her mother as 

culpable for the abuse to varying degrees, and thus were not regarded fully as victims 

of the father/husband’s behaviour, so too at sentencing and appeal, defence barristers 
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portrayed the father as the victim and the daughter and mother as antagonists who had 

no rights.    Trial data in this research supports the early findings of Charlotte Mitra’s 

study of appeal cases in British courts between the decade 1970-1980.2  This research 

concurs with Mitra’s claim of the persistence of family dysfunctional concepts with 

their emphasis on maintaining a patriarchal family unit and holding women and 

children accountable for men’s sexual offending.   

 

Making use of only a part of the mass of evidence available in the trial transcripts, this 

thesis has demonstrated the pervasive and entrenched nature of false legal 

constructions in trials.  

 

New Directions 
As Jocelynne Scutt has demonstrated, judicial discretion consistently allows legislation 

enacted to protect women and children in legal trials, to be subverted.  A social and 

cultural ethos that practices discrimination against women and children in public and 

private, and which regulates rape rather than seeking to eradicate it, is an ethos found 

among members of the judiciary and among lawyers.  It is this entrenched mindset that 

needs to be challenged before any legislation designed to provide equality for women 

in law, can be successfully implemented.   Notwithstanding the gender imbalance in 

the judiciary, appointing more female judges in the belief that such action would 

eradicate gender discrimination in law is addressing the issue superficially.  I say this 

because women trained in male ways of thinking, that is, women trained in male 

dominated professions may also adopt the same masculine mindset that is pervasive 

and entrenched in that profession.  Some women do adopt the language and mindset of 

patriarchs.3   Greater gender equity in the judiciary is certainly needed, but what is 

needed even more is a radical change in legal attitudes.  For this to occur the male 

dominated mindset of the judiciary needs to be eradicated and this is where the 

challenge of feminism is most needed, in order that gender equality emanates through 

legal statute and legal process.  

                                                                                                                                             
1 One exception is the offender in case O who had been given a non-custodial sentence.  He appealed 
against conviction only. 
2 For details of Mitra’s research see Chapters Three and Ten.  
3 Ussher, J. Women’s Madness: Misogyny or Mental Illness? London: Harvester Wheatsheaf, 1991.  In 
this work Ussher discusses the concept of women being trained in male dominated professions such as 
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Judges and lawyers have been known to chastise the public for giving voice to their 

concerns that justice is not delivered within the legal system, suggesting instead that 

justice is such a complex process that mere lay people simply cannot grasp what 

delivering justice is all about.  Many members of society  understand justice as a term 

that equates with treating people equally and fairly and we should aspire for our 

system of justice to reflect this.  Judicial discretion provides clear avenues for judges to 

intercede and engage with legislation and legal precedents for the purpose of applying 

them to individual cases.  However, the ability for some judges to use subjective 

arguments that allow them to avoid applying protective legislation to victim/survivors 

in legal trials, such as Section 37a, identifies the scope for some judges to stultify 

legislation and legal precedent designed to provide some measure of equality before 

the law for victims of sex abuse who are predominantly women and children. In this 

research, a number of judges also refused to consider positive legal precedents that 

would allow, for example, a victim/witness to contextualise evidence of long term 

abuse.   

 

Defence lawyers are able to engage in behaviour towards victim/survivors in cross 

examination that ranges from aggressive questioning to obnoxious and odious conduct 

within the courtroom.  Universities offering law degrees should seek to make a 

curriculum that is more inclusive of issues connected with topics such as ethics.   If 

governments were serious about reducing the degree of legal discrimination against 

women and children in sexual abuse trials, they should consider the possibility of 

introducing advocates.  These advocates would be able to sit in on legal trials and 

would have the power to report behaviour that contravenes sections of the Evidence 

Act, which prohibit offensive or insulting questioning.4  This would also require these 

sections in the Evidence Act to be taken more seriously, as research by Heenan and 

McKelvie showed that rarely did judges when needed invoke this Act, and a number of 

lawyers said they were completely unaware of such sections. 

 

                                                                                                                                             
medicine and psychiatry and how some women adopt a male mode of thinking and practicing.  See 
pp.178-179. 
4 This would also require these sections in the Evidence Act to be adopted more vigorously by judges as 
researched by Heenan, H. & McKelvie, H. Rape Law Reform Evaluation Project. Report No. 2, 
Victoria: Department of Justice, 1996.  They showed that rarely did judges when needed invoke those 
sections dealing with the prohibition of offensive and insulting questions.  Further, a number of lawyers 
said that they were completely unaware that such sections existed. 
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There is a need to recognise that the prosecution of sex cases requires a specialist 

knowledge so that Prosecutors are aware of the trauma specific impact in chronic sex 

abuse such as delayed disclosure and ‘absence of a normalised outcry’.  Also, there is a 

real need for Prosecutors to be aware of the narrative development employed by 

defence barristers and especially the areas of evidence that they target in cross 

examination.  While doing this research I became aware of the modus operandi of 

much defence cross examination and as a result gained an understanding of why 

defence barristers asked questions that may have appeared innocuous at the time, but 

in fact formed part of the defence narrative repertoire.  In these trials there were many 

occasions in which Prosecutors either did not understand or were ignorant of the 

purposeful intention of defence cross examination questions and therefore failed to 

rebut defence claims or failed to counteract them in re-examination or to object to 

defence cross examination questions.  Training in this area would certainly benefit 

Crown Prosecutors and the OPP.5 

   

Changing the male dominated culture of law requires a concerted effort by the 

government and the community.   Rarely are trials of this nature observed directly by 

the public and it is equally rare that the public sees trial transcripts.  The contents of 

such research should be made widely available, not just to academics and lawyers, but 

also to the public. Those exposed to partial content of the trials discussed in this thesis 

have been shocked and distressed.  The conduct of, and comments by members of the 

judiciary and lawyers in sex abuse trials should be exposed for public scrutiny.  It is 

incumbent upon the judiciary to take responsibility for their actions and the intellectual 

stances they take, and to have a greater awareness of the social and emotional 

ramifications of their actions in the lives of victim/survivors and other witnesses.  As 

such, judicial education in the area of sexual crimes is of paramount importance. The 

provision of seminars on gender issues to the judiciary has occurred in Victoria in 

recent years (1995) but their efficacy is difficult to gauge given the resistance of judges 

and lawyers to feminist agitation, especially in the area of rape and sexual assault.  We 

                                                 
5 Hopley, I.  Advances in Combating Child Sexual Abuse in Victoria. Melbourne: Victoria Police, 1994.  
Sergeant Hopley conducted a research project that was sponsored by The Winston Churchill Memorial 
Trust.  He travelled to a number of countries across the UK and Europe as well as Canada and America.  
He has suggested also that Prosecutors in Australia, as well as judges and magistrates need specialist 
training in order to assist them to properly prosecute or preside over cases involving child sexual abuse.  
Sgt. Hopley also stated that police needed better training to enable them to better investigate child sex 
abuse. See pp.130-132. 
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need to amplify the fact that judges are appointed by governments to serve the 

community.  Claims by judges that they must have ‘judicial independence’ has some 

relevance, but has no merit as an argument to avoid the need for judicial accountability 

and judicial change with regard to the trial process in crimes of sexual violence.  As a 

self-referential structure and system, members of the judiciary are apt to make 

statements and express views as though they have an implicit world view that is 

beyond reproach.   

     

A confluence of feminist scholarship with government commitment and a community 

awareness of judicial conduct towards sex cases are needed to directly challenge the 

discriminatory practices of law.  Legislative changes on their own will not bring about 

major changes unless they are accompanied by the kinds of structural changes as 

highlighted in this thesis.  It is hoped that this research can provide a forum for the 

judiciary, lawyers and the government to look at this issue with probity in order to 

allow for a critical appraisal of its content that is conducive to positive change. 

 

This thesis has argued the significance for contextualising the evidence of 

victim/survivors in long term sexual abuse. (Chapters Seven and Nine).  Research by 

Feiner6 makes this argument more credible and more urgent because the ability and 

ease with which defence lawyers create stock story narratives depends a good deal on 

evidentiary restrictions that limit the evidence of victim/survivors.  Evidence of 

uncharged acts, propensity and similar fact evidence are areas that would assist in 

providing an avenue for the prosecution to contextualise a victim/survivor’s experience 

of sexual abuse, especially cases involving allegations of long term sexual abuse.  

However, it is also important to consider ways to combat defence rhetoric about 

delayed disclosure and the ‘absence of a normalised outcry’, as mentioned in Chapter 

Eight.  Attacking victim/survivors for failing to disclose immediately and for not 

taking what the defence portray as ‘normal’ actions to stop any supposed sexual 

victimisation has the capacity to lead juries to dismiss the victim’s evidence because it 

appears abnormal.  This is precisely what defence barristers hope for.  Such a tactic 

also humiliates the child/adult witness and has the capacity to exacerbate the trauma 

experienced by victims of abuse.  As discussed in Chapters Six and Seven research 

                                                 
6 See details of Feiner’s research in Chapters Three, Six and Seven. 
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exists on delayed disclosure and the failure of victim/survivors to protest their 

victimisation for a range of reasons, and such evidence should be able to be introduced 

by  Prosecutors in order to rebut offensive and misleading defence narratives.      

 

An opportunity to conduct trial transcript research in Britain, America and Canada to 

discover if there is support for the structural patterns in intrafamilial abuse trials found 

in this research would be valuable, especially given the support for family 

dysfunctional models in intrafamilial abuse in America and Britain. 

 

A judicial system based on an adversarial process necessarily entails a philosophy 

underpinned by concepts of combat between opponents who perform their sophistry in 

front of a jury who will decide which side presented the most credible story.  

Therefore, the emphasis is not on truth or facts, but on the best narrative that is given 

by credible witnesses directed by wigged and gowned men.  Consequently, such a 

process does not and cannot entail concepts of principles regarding morality and truth.   

Fact-finding gives way to deception through evidence obliteration or modification.  

Investigation of witnesses is replaced by legal sophistry that is imbued with legal 

narratives.  The result is a legal process that promotes artificial morality as juries are 

told they are the judges of fact – when such facts are withheld from them.  

Victim/survivors swear an oath to tell the whole truth – but are restricted from doing so 

lest it disturb the dominant masculine narrative of rape and sexual assault.  

 

This thesis highlighted only one of many areas of the trial transcript data: the 

construction of a false image and narrative that demeans, humiliates and eviscerate the 

evidence of victim/survivors. One of the most startling revelations from the data was 

the ease with which the defence were able to construct their false and damaging 

narratives.  Aided by judicial prejudice and evidentiary rulings a good deal of trial 

process is little more than legally sanctioned lying.  Ostensibly, the law prohibits the 

rape and sexual assault of children/young adults by their parent.  In reality, the law 

behaves in an unconscionable and punitive manner towards victim/survivors.  Rarely is 

the judiciary visited by the damage and distress, which they have inflicted, consciously 

or unconsciously on those who have already suffered, and suffered again through the 

legal process. Rarely does the judiciary ever have to encounter the impact of their 

behaviour and their decisions upon those who are most affected.  The unfettered right 
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of defence barristers to attack with impunity on a most personal level, the character of 

those victim/survivors courageous enough to confront the legal system continues to be 

a pivotal feature of the trial process. The law does not see, or does not want to 

understand that when it debases women and children it in turn debases itself. 
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GLOSSARY OF LEGAL TERMS  

 
 

Accomplice Warning The Accomplice Warning refers to the evidence of a 

witness who is legally regarded as a willing party to the 

criminal conduct charged and as such their evidence 

ought to be regarded as unsafe without independent 

corroboration, although it can be accepted if a jury 

accepts that it is truthful in the particular case.  The 

‘accomplice warning’ is derived from case law 

precedent. A premise of the accomplice warning is that a 

particular witness, usually for prosecution, is considered 

an accomplice to the crime that the accused is charged 

with and as such, the witness may attempt to transfer the 

sole blame onto the accused.  The evidence of a witness 

deemed by the courts as an ‘accomplice’ was considered 

to be ‘tainted’ and an appropriate warning was given to 

the jury about accepting the evidence of a witness 

considered an accomplice.  An accomplice warning has 

been applied in cases involving ‘incest’ on that basis that 

the victim/survivor is culpable to the commission of the 

crime committed against them and therefore their 

evidence is tainted by virtue of their degree of 

complicity to the crime. 

 

Accused: A person charged with committing a crime, in this 

context, intrafamilial sexual abuse.  The accused may 

also be referred to as the defendant. 
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Appeal: After conviction and sentencing the offender has 21 days 

in which to lodge an appeal against conviction, sentence, 

or both conviction and sentence.  The Appellate Court 

then hears the appeal. 

Should the offender fail to have his appeal upheld he/she 

has the right to appeal to the High Court of Australia. 

 

Committal hearing: After the police have charged the accused a committal 

hearing is held at the Magistrates’ Court for the purpose 

of testing the evidence of the victim/survivor and other 

witnesses for the Prosecution.  The Magistrate then 

decides if there is sufficient evidence to order that the 

accused by committed for trial in the higher court. 

 

Complainant/Prosecutrix: An alleged victim who has made a complaint and 

statement to the police regarding a crime committed 

against them.  

 

Corroboration Warning: The corroboration warning is based on a legal precedent 

first put into legal discourse by Lord Matthew Hale in 

the 17th century.  Since 1989 the corroboration warning 

in Australia has been referred to as the Longman Ruling 

or Longman Direction as it is based on a case precedent 

involving intrafamilial sexual abuse in which the 

accused was the father of the victim/survivor.  This 

warning or direction is given to juries in trials involving 

allegations of rape and sexual assault. 

 The major premise of the modern corroboration warning 

is that matters of complaint made a great time after 

disputed events ought to be carefully scrutinised in the 
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knowledge that memories may alter and delays may 

prejudice the accused in being able to demonstrate 

innocence, and for that reason Courts should look for 

independent confirmation of the truthfulness of the 

complaint.  The ruling cautions a jury about convicting 

on the evidence of the complainant alone, although a 

jury can convict on the complainant’s evidence alone if 

they have carefully scutinised their evidence.    

 A judge may tell a jury to carefully ‘scrutinise’ the 

evidence of the complainant and that they may convict 

on a charge only after applying such scrutiny.  A judge 

may also invoke a stronger warning by telling a jury that 

it is ‘unsafe’ and ‘dangerous’ for them to convict the 

accused on the evidence alone of the complainant and 

that they must scrutinise the evidence of the complainant 

with extreme care and look for corroborating evidence. 

The stronger warning appeared to have been given in the 

majority of trials in this research. 

    

Counsel: A barrister who appears in court on behalf of the 

defendant or on behalf of the Crown the prosecution.  

Counsel for the defendant is most often referred to as the 

defence barrister or defence counsel and the barrister 

appearing for the Crown is most often referred to as the 

Prosecutor or Prosecution barrister/counsel.  In this 

research the term barrister and lawyer are used 

interchangeably. 

 

Count: An individual offence that has been charged (known as a 

‘count’ in the higher courts and a ‘charge’ in the 

Magistrates’ Court). 
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County Court:    One of the higher courts in Victoria where serious 

offences such as intrafamilial sexual abuse and other sex 

crimes are adjudicated. 

 

Cross-Examination: After giving evidence-in-chief, the victim/survivor is 

cross-examined by the defence barrister.  During the trial 

the defence has the right to cross-examine all 

prosecution witnesses after they have given evidence for 

the prosecution.  Likewise, the prosecution has the right 

to cross examine any witness for the defence. 

 

Crown: The Crown represents the Parliament and the 

community.  For the purposes of bringing a criminal 

prosecution against an accused person, the Office of 

Public Prosecutions (OPP) functions as the ‘Crown’. 

 

DPP: Director of Public Prosecutions.  Also alternatively 

referred to as OPP: Office of Public Prosecutions.  

 

 

Editing of the Record- 

of interview: At the trial in the higher courts the record-of-interview 

of the accused is edited prior to the jury hearing the tape, 

so as to remove any material that the defence may argue 

prejudices their client or is deemed not relevant by the 

defence and the trial judge. 

 

Evidence-in-chief: Evidence lead by the Crown Prosecutor from the 

victim/survivor relating to the counts on the 

presentment. 



424 

 

Judge’s Charge:   Address given by the trial judge to the jury at the end of 

the prosecution and defence cases to explain the law and 

sum up the evidence prior to the jury entering 

deliberations.  The ‘judge’s charge’ is also referred to as 

the ‘judge’s direction’. 

 

Nolle prosequi: To discontinue a prosecution after the accused has been 

committed to stand trial or plead guilty at a higher court.  

The Director of Public Prosecutions formally ratifies 

such a direction.  

 

Precedents: Legal decisions that are upheld by higher courts, such as 

the Appeal Court and the High Court become what are 

referred to as legal precedents and are often used by 

legal counsel to support their legal arguments and 

submissions before the presiding judge in a trial and 

before appeal court judges. 

 

Presentment: A document containing the offence/s on which the 

accused has been committed to stand trial, or plead 

guilty, at the higher court. 

 

Prior inconsistent statement: In cross-examination of the victim/survivor or another 

witness for either the prosecution or the defence, legal 

counsel may refer to part of the original statement or 

previous evidence given by the witness at the committal 

hearing or a previous trial in the higher court relating to 

the alleged abuse.  Prior inconsistent statements are used 

to highlight contradictions in the evidence of the witness 

at separate hearings.  Prior inconsistent statements are 
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used predominantly against victim/survivors and the two 

evidentiary contradictions are copied and given to the 

jury in the context of a prior inconsistent statement made 

by that witness. 

 

Propensity Evidence: Propensity evidence is very similar to relationship 

evidence and similar fact evidence.  Prior to 1998 such 

evidence was allowed at the discretion of the trial judge.  

Propensity evidence is inadmissible at common law but 

now admissible by statute (R v Tektonapoulis 1998, 

Aust. Crim. Rep.) to prove either relevant relationship 

evidence or similar fact evidence, provided that it has 

sufficiently high probative value to be just to the accused 

to admit it.  

 

Record-of-interview: The audio recorded statement of the accused taken by 

the police.  The police are obliged to put the allegations 

to the accused, and ask him/her to respond to them.  The 

accused does not have to answer any questions and has 

the right to remain silent or to make ‘no comment’ to the 

questions put to him/her by the interviewing police.  At 

trial the judge directs a jury that they are not entitled to 

draw any negative inferences by the accuseds right to 

silence or ‘no comment’ given in the record of interview, 

as that is his legal right. 

 

Relationship Evidence: Evidence of past acts between parties (accused and 

complainant) which establishes a relevant relationship 

for the purpose of explaining an apparent consent to 

activities, such as sexual activities, or to explain a failure 

by the complainant to complain of the activities.  



426 

Relationship evidence allows the prosecution to provide 

some context to the evidence of the complainant in that 

it allows the complainant to give evidence about such 

things as threats made to them by the accused. Similar 

fact evidence, like evidence of uncharged acts was case 

law precedent until 1997 when the Crimes Amendment 

Act legislated for relationship evidence to be admissible 

in sex abuse trials.  There are statutory bounds around 

the application of similar fact evidence.  

   

Sentencing Plea:   A hearing held after the conviction of the accused before 

the presiding trial judge.  At this hearing the defence 

argue the case for the accused such as mitigating factors, 

and leniency of sentence to be imposed.  The 

prosecution answer such defence arguments.  

 

Similar Fact Evidence: Evidence of conduct on prior occasions lead as 

possessing high probative value in demonstrating system 

or method, proof of identity, or negating allegations of 

accident or coincidence. Similar fact evidence refers to 

evidence that shows that on some other occasions the 

accused has acted in a similar way to that which is being 

alleged in court with regard to specific charges.  This is 

similar to evidence of uncharged acts.  Similar fact 

evidence comes from case law precedent and is allowed 

in trials, at a judge’s discretion, to enable evidence by a 

complainant that the accused has acted towards her in a 

similar way, on occasions other than those detailed on 

the presentment.   
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Submission: A process through which a dispute or question by either 

legal counsel that is referred for arbitration by the 

presiding magistrate or judge.  On most occasions, these 

legal arguments take place in the absence of the 

victim/survivor and at the higher court, in the absence of 

the victim/survivor and jury. 

 

Voir Dire: A preliminary examination of a witness, in the absence 

of the jury, to determine whether the evidence given by 

him/her is admissible.  In effect, a voir dire functions as 

a ‘mini trial’. Both counsel and judge may question the 

witness. 

 

Uncharged Acts: At the time of this research there was no specific 

legislation allowing evidence of ‘uncharged acts’ to be 

given by a victim/survivor in evidence.  Such evidence 

was admissible by judiciary discretion and was based on 

case law precedent. Evidence of uncharged acts is 

admissible either if they form particulars of a continuing 

offence or part of the conduct under inquiry, or are 

sufficiently related in time and proximity to the disputed 

acts.  ‘Uncharged Acts’ allows for the prosecution to 

lead evidence from the victim/survivor about an alleged 

incident of abuse that is not a specific count on the 

presentment of charges presented by the OPP. Evidence 

of ‘uncharged acts’ allows a complainant to give 

evidence of one or more alleged criminal acts of abuse 

by the accused for the purpose of providing context to 

their evidence.  The evidence may be allowed in order to 

show an alleged propensity by the accused to behave in 

the manner alleged by the complainant.  There are strict 
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limitations in how a jury can use this evidence and the 

trial judge directs the use of this evidence by the jury in 

his Charge to the jury prior to them commencing 

deliberations.  The accused cannot be found guilty of an 

uncharged act and evidence given by the complainant 

about an uncharged act cannot be used by the jury to 

infer guilt by the accused on other charges on the 

presentment. 

In 1997 the Victorian Attorney General introduced 

legislation to allow evidence of uncharged acts in legal 

process, thereby removing it from legal precedent to 

legislation. 

     
Victim Impact Statement: In 1995 the Victorian Attorney General introduced the 

use of impact statements as a means for victims of crime 

to inform the judge as to the impact that the crime and 

the offender has had on them.  It is also permitted for an 

impact statement to be accompanied by reports from 

psychologists, counsellors and medical practitioners 

supporting the victim of crime.  Victim impact 

statements are not compulsory and a victim may choose 

not to submit any statement or, alternatively, may choose 

to lodge a statement from a psychologist, counsellor, 

medical practitioner or other person who may advocate 

on behalf of the victim. 

 

 

 

 

Note: several terms in this glossary have been adapted from the glossary of terms in 
Heenan, M. & McKelvie, H. Rape Law Reform Evaluation Project. Report No. 2, 
Victoria: Department of Justice, 1997.  
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